I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2020 OF 2014
[Arising out of S.L.P (C) No.16188 of 2011]

Ms. Ranjit Singh & Co. ... Appellant
VERSUS

Ms. Oissa Power Transm ssion Co.
Limted & O s.
.. Respondent s
ORDER
Leave granted.

In an application under Section 11(6) of the Arbitration and
Conciliation Act, 1996, (in short the 'Act’) the High Court assuned
jurisdiction to disqualify an arbitrator who had been appointed
after following due procedure. In our opinion, the inmpugned
judgnent of the High Court dated 6th May, 2011 is wholly wthout
jurisdiction.

The general conditions of contract contained in Cl ause 32
provided for settlement of disputes and arbitration. It was
provi ded that any dispute or difference arising out of or in a
connection with the contract shall to the extent possible be
settled anmicably between the parties. (32.1). Al unsettl ed
di sputes shall in the first place be referred to and settled by the
Engi neer who, within a period of 30 days of being requested to do
so, shall give a witten notice of its decision (32.2). The
deci sion of the Engineer was to be final and binding upon the
parties (32.3) provided either party did not notify its intention
not to accept the decision and al so requesting that the dispute be
referred to arbitration. In case the dispute is to be referred to
arbitration, the parties were to foll ow the procedure under clause
32.6 which is as under :-

"Then all disputes or difference in respect of which
decision if any, of the Engineer has not becone final or bind
as aforesaid shall be settled by arbitration in the nmann
hrei nafter provided. The arbitration shall be conducted by thr
arbitrators, one each to be naned by the Contractor and t
Ower and the third to be nomnated by the President of t
Institution of Engineers, India. If either of the parties fa
to appiont its arbitrators within sixty (60) days after rece
of a notice from the other party invoking the Arbitrati
Cl ause, the President of the Institution of Engineers, Ind
shal | have the power at the request of either of the parties
appoint the arbitrator. A certified copy of the said Preside
maki ng such an appointnent shall be furnished to both t
parties.

The arbitration shall be conducted in accordance with
provisions of the Indian Arbitration Act, 1940 or any statuto
nmodi fication thereof. The venue of arbitration shall be t
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office of the Chief Engineer, Transm ssion Project, OSEB

Bhuvaneswar . "

In the year 2008, certain disputes arose between the parties.
Therefore on 5th February, 2008, respondent No.1l referred the



disputes to the "Engineer" for adjudication in terns of the
Arbitration Clause 32.2 of the GCC. The "Engineer" gave his
deci sion on 26th March, 2008. The petitioer did not accept this
decision, and inforned respondent No.1, of its intention to invoke
arbitration under Cause 32.6. Petitioner appointed its arbitrator

on 31st March, 2008 and respondent No.1l appointed
its arbitrator on 30th April, 2008. The President of t he
Institution of Engineers (India) appointed the third arbitrator on
2nd July, 2008. The petition under Section 11(6) of the Act
was filed by respondent No.1l on 17th July, 2008 wth the prayer
that the appointnent of the third arbitrator be declared illega
and a Presiding Arbitrator be appointed in terns of the provisions
of Section 11(8) of the Act.

In such circunstances, by order dated 17th Decenber, 2010
the Hi gh Court rejected the petition filed by respondent No.1 under
Section 11(6) of the Act with the observations that respondent No.1
has got the remedy under Section 16(2) of the Act. The review
petition filed by respondent No.1 seeking recall of the aforesaid
order was di sm ssed on 21st January, 2011 wth the observations
that if respondent No.1l was aggrieved by the appointnment of its
third arbitrator, contending that the sane is not in conformty of
the provisions of the Act, it <can raise that plea before the
arbitral tribunal. Thereafter, r espondent No.1 filed 2nd
application for review on the ground that on 17th Decenber, 2010,
the Hi gh Court, while rejecting the petition under Section 11(6),
had observed that the third arbitrator should not be a nenber of
the arbitral tribunal at the hearing of the petition under
Section 16(2) of the Act. The review petition filed by respondent
No.1 was accepted by the High Court in the inpugned order dated 6th
May, 2011. It was directed that the third arbitrator shall not be a
menber of the arbitral tribunal on the petition filed by the
respondent under Section 16(2) of the Act.

In our opinion, the Hgh Court was not justified in giving
such a direction. In an application under Section 11(6) of the Act,
the High Court assunmed the jurisdiction to di squalify t he
arbitrator who had been appointed after following due procedure.
The Hi gh Court was fully aware that to challenge the jurisdiction
of the tribunal, after it had been duly constituted in accordance
with the procedure under the arbitration clause, the remedy of the
parties lay before the arbitral tribunal. In the order dated 17th
Decenber, 2010, it is clearly held by the H gh Court that under
Section 11(6) of the Act, the petitioenr can not seek a declaration
that the appointnent of the third arbitrator M. Mdan Lal is
illegal and without jurisdiction. The High Court had clarified that
if the petitioner is aggrieved that the appointnment of third
arbitrator is without jurisdiction, "the same nmay be challenged
before the arbitral tribunal and thereafter if he succeeds, steps
for appointnent of third arbitrator under Section 11(6) can be
taken." This legal position was reiterated by the H gh Court in the
order dated 21st January, 2011

Section 16 of the Act clearly provides that the arbitra
tribunal may rule on its own jurisdiction. Once the arbitra
tribunal had been constituted, it was open to any of the parties to
chall enge its jurisdiction under Section 16(2). The aggrieved party
woul d have to pursue the renedy of appeal under Section 37 or to

chal  enge the award under Section 34. In case the plea of the
respondents is accepted, the petitioner would have the right to
appeal under Section 37(2)(a). However, in case the plea of

respondents is rejected, it can only challenge the decision at the
time when final award is challenged, in case the award is rendered
agai nst the respondents. The Chief Justice exercising the linited
jurisdiction under Section 11(6) had no power to direct that the
third arbitrator shall not be the menber of the arbitral tribuna



to decide the petition under Section 16(2). This would have the
effect of disqualifying the third arbitrator. It would then lead to
an undesirable situation of the arbitral tribunal consisting of an
even nunber of arbitrators i.e. only tw arbitrators. This, in
turn, would be contrary to Section 10 of the Act, which provides
that "the parties are free to deternine the nunber of arbitrators,
provi ded that such nunber shall not be an even nunber”. This apart,
the Chief Justice would be exercising jurisdiction vested in the
arbitral tribunal under Section 16, which is not perm ssible.

Therefore, in our opinion, the Hgh Court wunnecessarily
interfered with its earlier decisions dated 17th Decenber, 2010 and
21st January, 2011 rejecting the petition of respondent No.1 under
Section 11(6) of the Act.

In that view of the matter, the appeal is allowed and the
i mpugned judgnment of the High Court is set aside. No costs.

[ Surinder Singh Nijjar]

.................................. J.
[A K Sikri]
New Del hi ;
February 07, 2014.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order.

| (Parveen Kr. Chaw a) | | (I'ndu Bal a Kapur)
| Court Master | | Court Master

[signed order is placed on the file]



