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1. Rel i gion incorporates the particular belief(s) that a group of
peopl e subscribe to. Hi nduism as a religion, incorporates all forns of

belief w thout nandating the selection or elimination of any one single
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and no single set of teachings. It has been described as Sanatan

Dharnma, nanely, eternal faith, as it is the collective wi sdom and
i nspiration of the centuries that H ndui smseeks to preach and
pr opagat e. It is keeping in mnd the above precepts that we will

proceed further.

2. Bef ore highlighting the issues that confronts the Court in the
present case the relevant Constitutional provisions in Part Ill of the
Constitution may be taken note of. Article 13, in clear and

unequi vocal terns, lays down that all |laws including pre-constitution



| aws which are inconsistent with or in derogation of the fundanental
rights guaranteed by Part 111 are void. Sub-Article (3) brings within the
fold of laws, all Rules, Regulations, Notification, custom and usage
having the force of law. Wile the several provisions of Part Il would
hardly need to be re-enphasized, specific notice nust be had of, in the
context of the present case, the provisions contained in Articles 25

and 26 of the Constitution. Wiile Article 25 nakes the freedom of
conscience and the right to profess, practice and propagate the

religion to which a person nmay subscribe, a fundanental right, the
exerci se of such right has been nmade subject to public order, norality

and health and also to the other provisions of Part IIl1. Article 25(2)(b)

makes it clear that main part of the provisions contained in Article 25
will not cone in the way of the operation of any existing | aw or prevent
the State from naki ng any | aw which provides for social welfare and
reformor for throwi ng open of Hindu religious institutions of a public
character to all classes and sections of H ndus. Sinmlarly, Article 26
whil e conferring the right on every religious denom nation to nanage
its own affairs makes it clear that the right to nanage the affairs of

any religious denomnation is restricted to matters of religion only.

3. The provisions of Part Ill, as noted above, therefore makes it

anply clear that while the right to freedomof religion and to manage

t he religious affairs of any denoni nati on is undoubt edl y a
fundanmental right, the same is subject to public order, norality and
health and further that the inclusion of such rights in Part II11 of the
Constitution will not prevent the State fromacting in an appropriate
manner, in the larger public interest, as mandated by the main part of
both Articles 25 and 26. Besides, the freedom of religion being subject

to the other provisions of Part 111, undoubtedly, Articles 25 and 26 of
the Constitution has to be harnoni ously construed with the other

provi sions contained in Part |1I1.

4. The necessary facts may now be noticed. In order to anend and

consolidate the law relating to adm nistration and governance of



Hi ndu religious and charitable institutions in the State of Tami| Nadu
the State Legislature has enacted the Tami| Nadu H ndu Reli gi ous and
Charitabl e Endownrents Act, 1959 (hereinafter referred to as ‘the

Tami | Nadu Act’). A passing reference may be nade, at this stage, to
Section 55 of the Tam | Nadu Act which provided that in case where

the office holders or servants of a religious institution are required to
be filled up on the principle of hereditary succession the person next
in line of succession is entitled to succeed. There were sone
exceptions to the above rule i.e. where the person next inline is a

m nor or suffers from some incapacity. The af oresaid provision
(Section 55) was anended alongwith other related provisions by the
Amendrment Act of 1970 which came into force on January 8, 1971

By the aforesai d anendnment the principle of next in line of succession
was abol i shed. The amendnment cane to be chal |l enged before this
Court which chall enge was considered by a Constitution Bench of the
Court. In its judgnment in Seshammal and thers, Etc. Etc. Vs.
State of Tami| Nadul the Constitution Bench, while upholding the

validity of the amendnent, dealt with a further question, nanely,
1 (1972) 2 SCC 11

though the principle of next in line was validly abolished, whether the
appoi ntment of office bearers or servants of the tenples are required
to be made froma particul ar denom nation/group/sect as mandat ed

by the Aganas i.e. treatises pertaining to matters |like construction of
tenples; installation of idols and conduct of worship of the Deity. The
Constitution Bench after an el aborate consideration of the matter,
details of which will be noticed subsequently, seens to have answered

the aforesaid question in the affirmative.

5. No controversy surfaced after the Constitution Bench judgnent
in Seshammal (supra) until a GO No. 118 dated 23. 05.2006 was

i ssued by the CGovernment of Tamil Nadu, Departnent of Tamil

Devel oprment, Cultural and Endownents to the effect that, "Any
person who is a H ndu and possessing the requisite qualification
and training can be appointed as a Archaka in Hi ndu tenples".

An Ordinance (No. 5 /2006) dated 14.07.2006 followed the aforesaid



G O seeking to further anend sub-section (2) of Section 55 of the
Tam | Nadu Act. The said provision of the Act i.e. Section 55(2), by
virtue of the 1971 anendnent referred to above and the 2006

O di nance, read as foll ows.

"(2) No person shall be entitled to appointnent to any
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vacancy referred to in sub-section (1) nerely on the
ground that he is next in the line of succession to the
| ast hol der of office." [Change brought about by
anmendnent of S.55(2)]
"or on the ground of any custom or usage". [Change
brought about by Ordinance 5/2006)
6. The Explanatory statenent to the Ordinance in para 4 indicated
t he purpose behind further amendment of Section 55(2) in the
foll owi ng terns.
"Archakas of the Tenples are to be appointed wi thout any
di scrimnation of caste and creed. Custom or usage cannot
be a hindrance to this. It is considered that the position is
clarified in the Act itself and accordingly, it has been deci ded
to amend Section 55 of the said Act suitably".
7. The Ordi nance was replaced by The Tanmi| Nadu Act No. 15 of
2006 which received the assent of the Governor on 29.08.2006. The
Act, however, did not contain the amendnent to Section 55 as was
made by the Ordinance. In other words, the said anmendnent brought
by the O dinance was dropped fromthe Arendi ng Act 15 of 2006
8. The present wit petitions under Article 32 of the Constitution
have been instituted by an Association of Archakas and indivi dua
Archakas of Sri Meenakshi Amman Tenpl e of Madurai . The writ
7

petitions were filed challenging the GO No. 118 dated 23. 05. 2006

and Ordi nance No. 5/2006 (at that point of tine the Anending Act of
2006 had not cone into effect). As the amendnent of Section 55(2)

made by the Ordinance had not been continued by the Amendi ng Act

15 of 2006 the said part of the challenge (as agai nst the ordi nance)
made in the wit petitions becane redundant |eaving the legality and
validity of the G O 23.05.2006 as the sole issue for consideration in

the present wit petitions.



9. Prelimnary Cbjections have been raised to the maintainability of
the wit petitions by Shri P.P. Rao and Shri Colin Gonsal ves, |earned
seni or counsel s appearing for respondents . It has been urged that

the present wit petitions have not been filed as public interest
litigations and in the absence of any specific orders in inplenentation
of the inmpugned G O dated 23.05.2006 the wit petitions are

premature. It is further contended that even if the wit petitions are to
be considered as PlILs the sane raise questions with regard to

appoi ntnment in public office i.e. Archakas in public tenples and
therefore the wit petitions will also not be maintainable as public
interest litigations. It is further urged that as and when the GO is

given effect to by actual appointment of an Archaka or Archakas, as

may be, it will be open for the petitioners to raise the issue and
establish that there is a usage or customor customary practice
governing the tenple in question which require the appoi ntnent of the

Archaka to be nmade froma particul ar denomni nati on.

10. It is difficult for us to accept the contentions advanced on behal f
of the respondents with regard to the maintainability of wit petitions
on two counts. Firstly, it is difficult to appreciate as to why the
petitioners should be non-suited at the threshold nerely because the
G O dated 23.05.2006 has not been given effect to by actual orders of
the State Government. The institution of a wit proceedi ng need not
await actual prejudice and adverse effect and consequence. An

appr ehension of such harm if the same is well founded, can furnish a
cause of action for noving the Court. The argunent that the present
wit petition is founded on a cause relating to appointnent in a public
of fice and hence not entertainable as a public interest litigation would
be too sinplistic a solution to adopt to answer the issues that have
been highlighted which concerns the religious faith and practice of a

| arge nunber of citizens of the country and raises clains of century
old traditions and usage having the force of |aw The above is the

second ground, nanely, the gravity of the issues that arise, that inpel
9



us to nmake an attenpt to answer the issues raised and arising in the

wit petitions for deternination on the nmerits thereof.

11. sShri K. Parasaran, |earned senior counsel appearing for the
petitioners has subnmitted that the issues arising in the case stand
squarely covered by the pronouncenent of the Constitution Bench in
Seshammal (supra). In fact, according to the | earned senior counsel
the issues in the present case are res judicata; the sane having been
decided inter-partes in Seshamal (supra); the Archakas of the

Agamas Tenpl es and the respondent-State both being parties to the
sai d decision. Specifically, Shri Parasaran, has urged that in
Seshammal (supra) the Constitution Bench has unanbi guously held

that the appoi ntnent of an Archaka has to be as per the Aganas
governing the particular tenple and any deviation fromthe said age
ol d custom and usage woul d be an infringement of the freedom of
religion and the rights of the religious denom nation to nanage its own
affairs, as guaranteed, by Article 25 and 26 of the Constitution. The
i mpugned G O, by its prescription, as noted, therefore, seeks to
override the declaration of |aw made by the Constitution Bench in

Seshanmal (supra).

12. Shri Parasaran has further urged that curtail nent of the

freedons guaranteed by Articles 25 and 26 of the Constitution can

only be nmade by the legislature and even a | egislative exercise in this
regard is circunscribed by the Iimtations contained in both Articles
25 and 26. In the present case the anmendnent of Section 55 of the

Tam | Nadu Act as made by Ordi nance No.6 of 2005 has not been

continued by the Anmendnent Act No.15 of 2006 (as al ready noted).

The i mpugned G O has, therefore, to necessarily lose its efficacy.
Rel i ance herein is placed on the follow ng passage fromthe report in
Sanj eev Coke Manufacturing Vs. Ms Bharat Coking Coal Limted

& Anr. 2



"25. L The deponents of the affidavits filed into court
may speak for the parties on whose behalf they swear to the
statenments. They do not speak for the Parlianment. No one

may speak for the Parlianent and Parlianment is never

before the court. After Parliament has said what it intends to
say, only the court may say what the Parlianent neant to

say. None el se. Once a statute | eaves Parliament House, the
Court is the only authentic voice which may echo (interpret)
the Parliament........ "

13. It was further contended that the GO wongly relies on the

decision in the case of N. Adhithyan Vs. Travancore Devasom

2 (1983) 1 SCC 147

Board and Others3 to justify its pronulgation. The reliance placed
on Adhithyan (supra), in the face of the law laid down in Seshamal
(supra), is wholly misplaced. Shri Parasaran has further argued that
the i mpugned GO has to be read on its own terns and the validity

t hereof cannot be saved by what appears to be a "concession" nade by

the State in Para 51 of the counter affidavit to the effect that the State

woul d respect the distinction between Saiva and Vai shanava tenpl es
and the Archakas in each of such tenples shall be appointed from
either the Saivas or Vai shanavas, as may be, taking into account the
i ndoctrination of the concerned Archakas in the Agamas. According to
Shri Parasaran, neither all Saivas nor all Vaishnavas are ipso facto
denomi national. Only a Saiva who satisfies the eligibility under the
Si vagama and a Vai shnava satisfying the eligibility under the
pancharatna or vai khanasa can be referred to as denom nations. A
person who is a nmenber of such denom nation al one can be appointed

as a Archaka of a Saiva or a Vaishnava tenple, as the case may be

14. On the other hand, Shri P.P. Rao and Shri Colin Gonsal ves,
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| ear ned Seni or Counsel s appeari ng for t he respondent s have

contended that the decision of the Constitution Bench in Seshanmal
3 (2002) 8 SCC 106
12
(supra) upholding the Constitution validity of the Arendnent Act of
1970 had opened the avenue to all qualified H ndus irrespective of

caste, denom nations, etc to be appointed as Archakas. It is



contended that once the hereditary principle was held to be fl exible,
the exclusive right of a particular group to appoi ntnment necessarily
stood negated and it is qualification coupled with nerit and eligibility
that has to be the crucial test for appointnent, consistent with Articles
14 and 16 of the Constitution. Learned counsel s have specifically
referred to the Governnent Order No.1 of 2007 and in this regard the
recommendati on of the Hi gh Powered Committee appointed for naking
recomendations for effective inplenentation of the inmpugned GO

dated 23.5.2006. It is contended, by referring to the report of the High
Powered Conmittee, that the sanme denonstrates the |ack of

famliarity of even tenple priests with the Agamas and their |ack of
know edge of such Aganmas and the practices of the Tenples as may be
prescribed by the Agamas. It is subnmitted that not only the contents

of the Agamas have become uncertain, even assuning otherw se, the

same cannot be an authority to confer legitimacy to a practice which is
i nconsistent with and contrary to the provisions of the Constitution
specially those contained in Part Il thereof. It is further subrn'tted13
that the inpugned GO is consistent with and in fact effectuates the
Fundanental Right of Equality and equal opportunity and no contrary
practice overriding the said provisions of the Constitution would be

| egal Iy acceptabl e. Learned Counsels have further subnitted that

there is no conflict between the judgnents in Seshammal (supra) and

N. Adithayan (supra) and it is possible to read the |aw declared in

both the cases in a manner consistent with the Constitutiona

requi renments and principles.

15. An additional issue has been struck by Shri Gonsal ves, |earned
Seni or Counsel, that the inpugned GO needs to be upheld on the
touchstone of the principle enshrined by Article 17 of the Constitution
The exclusive right of a particular group to enter the sanctum
sanctorum of a tenple and performthe rituals on the ground that
performance of such rituals by any other person would defile the

imge is a thought and action which is prohibited by Article 17 of the

Constitution. Violation and consequently comm ssion of offences



under the Protection of Civil Rights Act, 1955 has al so been urged.

16. The issues arising and the argunments made centre around the

true meani ng, purport and effect of the Constitution Bench judgnent in
14

Seshammal (supra) and in the above context the effect of the decision
of the nunerically smaller Bench in N Adithayan (supra). W will

therefore proceed to understand the above position at the outset.

17. The contours of the challenge in Seshanmal (supra) has al ready

been noticed. To repeat, it is the validity of the Amendnment Act of 1970
whi ch sought to amend, inter alia, Section 55 of the Tami| Nadu Act

that was questioned in Seshammal (supra). The Statenment of bjects

and Reasons for the amendnment Act of 1970 is stated as fol |l ows:

"I'n the year 1969 the Committee on Untouchability, Econonic
and Educati onal Devel opnent of the Schedul ed Castes has
suggested in its report that the hereditary priesthood in the
H ndu Soci ety should be abolished, that the system can be
repl aced by an eccl esi astical organi sati on of nen possessing
the requisite educational qualifications who nmay be trained in
recogni sed institutions in priesthood and that the |line should
be open to all candidates irrespective of caste, creed or race.
In Tam | Nadu Archakas, Qurukkals and Poojaries are all
U thurai servants in Hindu tenples. The duties of ‘U thura
servants’ relate mainly to the performance of poojas rituals
and other services to the deity, the recitation of nantras,
vedas, prabandas, thevarans and simlar invocations and
the performance of duties connected with such perfornmance
and recitations. Sections 55 and 56 of the Tami| Nadu H ndu
Rel i gi ous and Charitabl e Endowrents Act, 1959 (Tami| Nadu
Act 22 of 1959), provide for appointnment of office-holders and
servants in the religious institutions by the trustees by
applying the rule of hereditary succession also. As a step
towards social reform Hindu tenpl es have al ready been
thrown open to all Hi ndus irrespective of caste...."

15

18. The argunents in support of the chall enge were threefold nanely,

"(a) The freedom of hereditary succession to the office of
Archaka is abolished al though succession to it is an essentia
and integral part of the faith of the Saivite and Vai shnavite
wor shi ppers

(b) It is left to the Governnent in power to prescribe or not to
prescribe such qualifications as they may choose to adopt for
applicants to this religious office while the Act itself gives no
i ndi cati on whatever of the principles on which the

qualifications should be based. The statenent of objects and
reasons which is adopted in the counter-affidavit on behal f of
the State makes it clear that not only the scope but the object
of the Amendnent Act is to override the exclusive right of the
denoni nation to manage their own affairs in the matter of
religion by appointing Archakas belonging to a specific



denoni nation for the purpose of worship.

(c) The Amendment Act gives the right of appointnment for the

first time to the trustee who is under the control of the

Government under the provisions of the principal Act and this

is the very negation of freedomof religion and the principle of

non-interference by the State as regards the practice of

religion and the right of a denomination to nanage its own

affairs in the matter of religion.”
19. In the course of a very lengthy discourse and after considering the
wor ks of |earned scholars in the field; the law laid dowm by this Court in
respect of Articles 25 and 26 till date and particularly the efficacy of the
Aganmas the Constitution Bench cane to the follow ng conclusion

"Any State action which pernits the defilenent or pollution of

the i mage by the touch of an Archaka not authorised by the

Agamas would violently interfere with the religious faith and

practices of the Hi ndu worshipper in a vital respect, and
16

woul d, therefore, be prinma facie invalid under Article 25(1) of
the Constitution.”
20. Thereafter, the Constitution Bench by referring to several earlier
pronouncenents of this Court specifically mentioned in para 13 of the
Report identified the nmain principles underlying the provisions of Article
25 and 26 of the Constitution in the foll owi ng nanner.
"The first is that the protection of these articles is not limted
to matters of doctrine or belief they extend also to acts done in
pursuance of religion and therefore contain a guarantee for
ritual s and observances, cerenoni es and nodes of worship
which are integral parts of religion. The second is that what
constitutes an essential part of a religious or religious practice
has to be decided by the courts with reference to the doctrine

of a particular religion and include practices which are
regarded by the community as a part of its religion."

21. Applying the aforesaid principles to the facts before it the
Constitution Bench identified the main thrust of the argunents nade

in support of the challenge to the anmendnent to be with regard to the
vesting of powers and authority in the tenple trustee to appoint any
person as an Archaka so long as he was holding a fitness certificate
fromone of the institutions referred to in Rule 12 of the Madras Hi ndu
Religious Institutions (Oficers and Servants) Service Rules, 1964. The
Said Rule 12 required that an Archaka shoul d be proficient in Mntras,

17

Vedas, Prabandans etc., nanely, that such a person is fit and qualified



for perfornming puja and having know edge of the rituals and other

servi ces. The Constitution Bench was told that the above position
admts a situation where the requirenment of Rule 12 can very well be

di spensed with (by a subsequent anmendment of the Rul es) thereby
resulting in confernment of virtually unguided and unbridl ed powers to
the trustee to appoint any person as a Archaka notwi t hstandi ng the

fact that worship of the deity by a person other than one belonging to a
particul ar denom nation may have the effect of defiling the deity. As the
tenple trustee is to function under the control of the State under
Section 27 of the Tami| Nadu Act the question highlighted before the
Constitution Bench was whether by virtue of the amendnent the State

had gained a right to step into and control the Sanctum Sanctorum of a
tenpl e through the agency of the trustee and the Archaka thereby
transgressing the rights granted to a religious denomnation by Articles

25 and 26 of the Constitution

22. The Constitution Bench noticed that to counter the above
situation the Advocate General of the State of Tami| Nadu had
contended that the power given to the trustee by virtue of the
anendnment to Section 55 was not a unqualified power but was subject
18
to the provisions of Section 28 of the Act which is in the follow ng
terns.
"Section 28.- Subject to the provisions of the Tam | Nadu
Tenpl e Entry Authorisation Act, 1947, the trustee of every
religious institution is bound to adnminister its affairs and to
apply its funds and properties in accordance with the terns
of the trust, the usage of the institution and all | awful
directions which a conpetent authority may issue in respect
thereof and as carefully as a man of ordinary prudence

woul d deal with such affairs, funds and properties if they
were his own."

In this regard the Advocate General had virtually admtted that if
the usage or practice of the institution required the Archaka of a tenple
to be of a particular denom nation the said usage woul d be binding on
the trustee and he woul d be bound to nake appoi nt nent under Section
55 in accordance with such usage. The usage, practice or custom

requiring an Archaka to be of a particular denom nation, according to



the Advocate Ceneral, was founded on religious beliefs and practices
whereas the next in line principle, if is to be regarded as a usage, was a
merely secul ar usage on which a | egislation would be conpetent under

Article 25 (2)(a) of the Constitution. It was, alternatively, contended that
if the hereditary principle is to be understood as a religious practice,
alteration thereof can also be nmade by a | egislation under Article 25(2)

19

(b), such legislation being for the purpose of social welfare and reform

23. The Constitution Bench in Seshammual (supra) answered the
question by holding that the hereditary principle which was of |ong
usage was a secular principle and therefore a legislation to alter the
said usage, i.e. the Anendnent Act of 1970, was conpetent under
Article 25(2)(a). However, the Constitution Bench was quick to add that
it istothelinted extent of the above exception al one, nanely, the
liberty to nake the appoi ntnent from persons beyond next in line to the
| ast holder that the trustee is released fromthe obligation inposed on
him by Section 28 of the Tami| Nadu Act which otherw se requires the
trustee to admi nister the affairs of the tenple in accordance with the
usage governing the tenple. Para 22 of the Constitution Bench
j udgnent wherein the aforesaid view finds nmention may be noticed
verbatim
"22. In view of sub-section (2) of Section 55, as it now stands
amended, the choice of the trustee in the matter of
appoi ntment of an Archaka is no longer linmted by the
operation of the rule of next-in-line of succession in tenples
where the usage was to appoint the Archaka on the
hereditary principle. The trustee is not bound to make the
appoi ntment on the sole ground that the candidate, is the
next-in-line of succession to the |last holder of office. To that
extent, and to that extent alone, the trustee is rel eased from

the obligation inposed on himby Section 28 of the principa
20

Act to admnister the affairs in accordance with that part of
the usage of a tenple which enjoined hereditary

appoi ntnments. The legislation in this respect, as we have
shown, does not interfere with any religious practice or matter
of religion and, therefore, is not invalid."

24. A reading of the judgnent of the Constitution Bench in
Seshammal (supra) shows that the Bench considered the expanse of

the Agamas both in Saivite and Vaishnavite tenples to hold that the



said treatises restricted the appointment of Archakas to a particul ar
religi ous denom nation(s) and further that worship of the deity by
persons who do not belong to the particul ar denom nation(s) may have

the effect of even defiling the idol requiring purification ceremonies to
be perforned. The Constitution Bench further held that while the

appoi ntment of Archakas on the principle of next inline is a secular act
the particul ar denoni nation from which Archakas are required to be

appoi nted as per the Agamas enbody a | ong standing belief that has

cone to be firmy enbedded in the practices i mediately surroundi ng

the worship of the inmage and therefore such beliefs/practice constitute
an essential part of the religious practice which under Section 28 of the
Act (extracted above) the trustee is bound to follow. The above, which
the petitioners contend to be the true ratio of the law | aid down by the
Constitution Bench in Seshammual (supra), has been questioned by the 01
respondents who argue that Seshammual (supra) is but the expression

of an agreenent of the Constitution Bench to what was a concession

made before it by the Advocate General of the State. According to the
respondent in Seshammual (supra) the Constitution Bench had no

occasion to deal with the issue arising herein, the challenge before it

being confined to the validity of the Anendnent Act of 1970.

25. The answers to the above will be dealt with a little later and for the
present what has to engage the attention of the Court is the true ratio of
the law laid down by the nunerically smaller Bench in Adithayan

(supra).

26. The facts confronting the Court in Adithayan (supra) may now be

noti ced. The chal |l enge therein was by a Namboodri Brahmin to the
appoi nt mrent of a non-Nanboodri Brahm n who was ot herw se well

qualified to be appointed as a priest in the tenple in question. The
chal | enge was sought to be based on the ground that it has been a | ong
standi ng practice and usage in the tenple that its priests are appointed
excl usively from Nanboodri Brahnins and any departure therefromis

in violation of the rights of Nanboodri Brahnins under Article 25 and



26 of the Constitution. Upon a consideration of the various earlier -
decisions of this Court specifically referred to in Adithayan (supra),

details of which need not again be noticed herein (such details are being
separately noticed later, though in a different context) including the

decision in Seshanmal (supra) it was held that rights clainmed solely on

the basis of caste cannot enjoy the protection of Article 25 and 26 and

no earlier decision of this Court including Seshanmal (supra) would

support the contention that even duly qualified persons can be barred

from performnm ng Poojas on the sole ground that such a person is not a

Brahmn by birth or pedigree. After expounding the law in the above

manner, it was held in Adithayan (supra) that even proof of any such

practice since the pre-constitutional days (which in any case was not
forthcom ng) cannot sustain such a claimas the sane would be in

derogation of constitutional values and opposed to public policy or

soci al decency. We do not see how the above view of this Court in any

way strikes a discordant note with the views expressed in any earlier

deci si on i ncl udi ng Seshanmal (supra). The i ssues in
Seshammal (supra) were entirely different and the di scussions therein

(para 12) proceeds on the basis that entry to the sanctum sanct orum

for a particular denom nation is without any reference to caste or social

stat us. The reference to the opinion of Sri R. Pg;thasarathy
Bhat t acharya who has been referred to in the above para 12 of the

report as an undi sputed scholar on the subject was cited to show that

apart fromthe followers of the 4 (four) traditions, so far as Vai shnava

tenpl es are concerned "..... none others, however high placed in society

as Pontiffs or Acharyas, or even other Brahm ns could touch the idols, do

Pooja or enter the Garba Grha........ " Exclusion solely on the basis of

caste was not an issue in Seshammal (supra) so as to understand the

decision in Adithayan (supra) to be, in any way, a departure from what

has been held in Seshammal (supra).

27. Before we go on to deliberate on the validity of the inmpugned G O

dated 23.05.2006 it will be useful to try to understand what is



H ndui sn? A broad answer is to be found in the preface to this report
but, perhaps, we should delve a little deeper into the issue. The
subj ect has received an indepth consideration of the Country’s

phi |l osopher President Dr. S. Radhakrishnan in the cel ebrated work "

The H ndu way of Life". The said work has been exhaustively
considered in Sastri Yagnapurushadji and Others Vs. Mil das

Bhudr adas Vai shya and Another4 in the context of the question as

to whet her Swani narayan sect is a religion distinguishable and

4 1966(3) SCR 242

separate fromthe Hi ndu religion and consequently the tenples

belonging to the said sect fell outside the scope of Section 3 of the
Bonbay Hi ndu Pl aces of Public Worship (Entry Authorisation) Act,
1956. The aforesaid Section 3 of the Act inter alia provided that every
tenple to which the Act applied shall be open to the excluded cl asses
for worship in the sane nanner and to the sanme extent as other

Hi ndus in general. Whi |l e the eventual decision of the Court which
answered the question raised is in the negative, nanely, that the sect
in question was not a distinguishable and different religion, it is the
very learned discourse that is to be found in the report with regard to
the true tenets of Hinduismthat would be of interest so far the
present case is concerned. The foll owi ng passages fromthe report are
truly worthy of reproduction both for the purpose of recapitulation and

illum nation.

think of the Hindu religion, we find it difficult, if not
i mpossi ble, to define Hindu religion or even adequately
describe it. Unlike other religions in the world, the H ndu
religion does not claimany one prophet; it does not
wor shi p any one God; it does not subscribe to any one
dogma; it does not believe in any one phil osophic
concept; it does not follow any one set of religious rites
or performances; in fact, it does not appear to satisfy the
narrow traditional features of any religion or creed. It

25

may broadly be described as a way of |ife and nothing
nor e.

24



The Hi ndu thinkers reckoned with the striking fact that
the men and wonen dwelling in India belonged to
different communities, worshipped different gods, and
practiced different rites (Kurma Purana).(lbid p.12.)

"I't presents for our investigation a conplex congeries of
creeds and doctrines which in its gradual accunul ation
may be conpared to the gathering together of the nighty
vol ume of the Ganges, swollen by a continual influx of
tributary rivers and rivulets, spreading itself over an
ever-increasing area of country and finally resol ving
itself into an intricate Delta of tortuous steans and
jungly marshes ........ The Hindu religion is a reflection
of the conposite character of the Hi ndus, who are not

one people but many. It is based on the idea of

uni ver sal receptivity. I't has ever ai med at
acconmodating itself to circunstances, and has carried

on the process of adaptation through nore than three

t housand years. It has first borne with and then, so to
speak, swall owed, digested, and assinilated sonething
fromall creeds.” ("Religious Thought & Life in India" by
Monier WIllians, P. 57.)

The history of Indian thought enphatically brings out
the fact that the devel opnent of Hi ndu religion has
al ways been inspired by an endl ess quest of the m nd
for truth based on the consciousness that truth has
many facets. Truth is one, but w se nen describe if
differently. The Indian mnd has, consistently through
26

the ages, been exercised over the problem of the nature

of godhead the problemthat faces the spirit at the end of
life, and the interrelation between the individual and the
universal soul. "If we can abstract fromthe variety of
opi ni on", says Dr. Radhakrishnan, "and observe the

general spirit of Indian thought, we shall find that it has
a disposition to interpret life and nature in the way of
nmoni stic idealism though this tendency is so plastic,
living and manifold that it takes many forns and

expresses itself in even nutually hostile teachings". (Ibid,
p.32.)

Though phi | osophi ¢ concepts and principl es evol ved by

di fferent H ndu thinkers and phil osophers varied in

many ways and even appeared to conflict with each

other in some particulars, they all had reverence for the
past and accepted the Vedas as the sole foundation of

the H ndu phil osophy. Naturally enough, it was realised
by Hindu religion fromthe very beginning of its career
that truth was nmany-sided and different views

contai ned different aspects of truth which no one could
fully express.

Do the Hindus worship at their tenples the sane set or
nunber of gods ? That is another question which can be
asked in this connection; and the answer to this

question again has to be in the negative. |Indeed, there
are certain sections of the H ndu community which do

not believe in the worship of idols; and as regards those



sections of the H ndu community which believe in the
worship of idols their idols differ fromcommunity to
community and it cannot be said that one definite idol or
a definite nunber of idols are worshipped by all the
Hi ndu in general. In the H ndu Pantheon the first goods
that were worshipped in Vedic tines were nmainly Indra,
Varuna, Vayu and Agni. Later, Brahma, Vishnu and
Mahesh canme to be worshipped. In course of tinme, Rama
and Krishna secured a place of pride in the Hi ndu
27

Pant heon, and gradually as different phil osophic
concepts held sway in different sects and in different
sections of the Hi ndu comunity, a |arge nunber of

gods were added, with the result that today, the Hindu
Pant heon presents the spectacle of a very |arge nunber
of gods who are worshipped by different sections of the
Hi ndus.

The devel opnent of Hindu religion and phil osophy

shows that fromtine to tine saints and religious
reformers attenpted to renove fromthe Hi ndu thought

and practices elenents of corruption and superstition
and that led to the formation of different sects. Buddha
stat ed Buddhi sm Mahavir founded Jai ni sm Basava

becane the founder of Lingayat religion, Dnyaneshwar

and Tukaraminitiated the Varakari cult; Guru Nanak

i nspired Sikhi sm Dayananda founded Arya Samgj, and

Chai tanya began Bhakti cult; and as a result of the
teachi ngs of Ramekrishna and Vi vekananda, Hi ndu

religion flowered into its nost attractive, progressive and
dynanmic form If we study the teachings of these saints
and religious reforners, we would notice an anount of

di vergence in their respective views; but underneath
that divergence, there is a kind of subtle indescribable
unity which keeps themw thin the sweep of the broad

and progressive Hindu religion

Tilak faced this conplex and difficult problem of
defining or at |east describing adequately H ndu religion
and he evol ved a working formul a which may be
regarded as fairly adequate and satisfactory. Said Tilak

"Acceptance of the Vedas with reverence; recognition of
the fact that the nmeans or ways to sal vation are diverse
and realisation of the truth that the nunber of gods to be
wor shi pped is large, that indeed is the distinguishing
feature of H ndu religion. This definition brings out
succinctly the broad distinctive features of Hindu
religion. It is sonewhat renarkable that this broad
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sweep of Hindu religion has been el oquently described
by Toynbee. Says Toynbee : "Wen we pass fromthe

pl ane of social practice to the plane of intellectua
out | ook, Hi nduismtoo cones out well by conparison
with the religions an ideol ogi es of the South-Wst Asian
group. In contrast to these H nduismhas the same

outl ook as the pre-Christian and pre-Mislimreligions
and phil osophies of the Western half of the old world.
Li ke them Hi nduismtakes it for granted that there is
nmore than one valid approach to truth and to sal vation
and that these different approaches are not only
conpati ble with each other, but are conplenentary"”.

28. The fact that reference to H ndus in the Constitution includes



persons professing the Sikh, Jain and Buddhi st religions and the
statutory enactnments |ike Hi ndu Marriage Act, H ndu Succession Act
etc. al so enbraces Sikhs, Jains and Buddhists within the anbit of the
said enactnments is another significant fact that was highlighted and
needs to be specially taken note of.

29. What is sought to be enphasized is that all the above woul d
show t he wi de expanse of beliefs, thoughts and forms of worship that
H ndui sm enconpasses wi t hout any divergence or friction within itself
or anongst its adherents. It is in the backdrop of the above response
to the question posed earlier "what is Hi nduisn? that we have to
proceed further in the natter.

30. Image worship is a predoninant feature of Hi ndu religion. The -
origins of inmage worship is interesting and a | earned di scourse on the
subject is available in a century old judgnment of the Madras Hi gh
Court in CGopal a Moppanar and Ot hers Vs. Subranmania |lyer and

others5. In the said report the | earned Judge (Sadasiva Aiyar, J.) on
the basis of accepted texts and a study thereof had found that in the
"first stage" of existence of mankind God was worshi ped as i muanent
in the heart of everything and worship consisted solely in service to
ones fellow creatures. In the second age, the spirit of universa
br ot herhood has lost its initial efficacy and notions of inferiority and
superiority anongst nmen surfaced |leading to a situation where the

i nferior man was asked to worship the superior man who was

considered as a mani festation of God. Di sputes arose about the
relative superiority and inferiority which was resol ved by the w se
sages by introducing inage worship to enable all nmen to worship God
wi t hout squabbl es about their relative superiorities. Wth passage of
time there energed Rul es regulating worship in tenples which cane to
be laid down in the treati ses known as Agamas and the Thantras.
Specifically in Gopal a Mbopanar (supra), it was noticed that the
Aganmas prescribed rules as regards "what caused pollution to a

tenpl e and as regards the cerenonies for renoving pollution when

5 AR 1915 Madras 363
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caused." In the said judgnent it is further mentioned that, "There are,
it is well known Thanthries in Mal abar who are specialists in these
matters of pollution. As the tenple priests have got the special saivite
initiation or dheeksha which entitles themto touch the inner nobst inmage,
and as the touch of the persons who have got no such initiation, even

t hough they be Brahnins, was supposed to pollute the inmage, even
Brahm ns other than the tenple priest were in many tenples not all owed
to go into the garbhagraham The Aganms al so contain other
prescriptions including who is entitled to worship fromwhich portion

of the tenple. In one of the Aganas it is said (as freely transl ated)
thus : "Saivite Brahnin priests are entitled to worship in the anthral a
portion. Brahmins learned in the Vedas are entitled to worship in the
art hamant apa, other Brahmins in the front Mantapa, Kings and Vai syas

in the dwaranmantapa, initiated Sudras in the Bahir Mantapa" and so

on." The legal effect of the above prescriptions need not detain us and
it is the portion underlined which is of particular inportance as the

di scussions that foll ow would reveal

31. The Ecclesiastical jurisprudence in India, sans any specific
Eccl esi astical jurisdiction, revolves around the exposition of the
constitutional guarantees under Articles 25 and 26 as nade fromtine a1
to time. The devel opnent of this branch of jurisprudence primarily

arises out of clainmed rights of religious groups and denoninations to
compl ete autonomy and the prerogative of exclusive deternination of
essential religious practices and principles on the bedrock of the
constitutional guarantees under Articles 25 and 26 of the Constitution
and the judicial understanding of the inter-play between Article 25(2)
(b) and 26(b) of the Constitution in the context of such clains. In
The Conmi ssioner, Hindu Religious Endowents, Madras Vs. Sri

Lakshm ndra Thirtha Swam ar of Sri Shirur Miutt6 (Shirur Mitt)

while dealing with the issue of autononmy of a religious denom nation

to determine what rights and cerenonies are essential according to the

tenets of its religion it has been stated that -



"Under article 26(b), therefore a religious denom nation or
organi zation enjoys conplete autonony in the matter of
deciding as to what rites and cerenoni es are essentia
according to the tenets of the religion they hold and no
outside authority has any jurisdiction to interfere with their
decision in such matters." - (Page 1028)

32. Besides the above, recognition of the aforesaid principle is also to

be found in the fact that in Shirur Mitt (supra), though the eventua
6 1954 SCR 1005

concl usi on of the Court upholds the validity of the Act (Madras Hi ndu
Rel i gi ous and Charitable Endowrents Act, 1951) certain specific
provisions i.e. Section 21 which enpowered the Conmi ssioner and his
subordinates to enter the prem ses of any religious institution at any
time for performance of duties enjoined under the Act has been struck
down indicating consistency with the principle extracted above. The

rel evant of the report (page 1030/31) will require a specific notice and

therefore is extracted bel ow

"W agree, however, with the Hi gh Court in the view taken by

it about section 21. This section enpower s
t he Commi ssioner and his subordinate officers and al so

persons aut horised by themto enter the premni ses of

any religious institution or place of worship for the purpose of
exercising any power conferred or any duty inposed by or

under the Act. It is well known that there could be no such
thing as an unregul ated and unrestricted right of entry in a
public tenple or other religious institution, for persons who
are not connected with the spiritual functions thereof. It is a
tradi tional custom universally observed not to allow access to
any outsider to the particularly sacred parts of a tenple as for
exanpl e, the place where the deity is located. There are al so
fixed hours of worship and rest for the idol when no

di sturbance by any nenber of the public is allowed.

Section 21, it is to be noted, does not confine the right of entry
to the outer portion of the premises; it does not even excl ude
the inner sanctuary "the Holy of Holies" as it is said, the
sanctity of which is zealously preserved. It does not say that
the entry may be made after due notice to the head of the
institution and at such hours which would not interfere with

t he due observance of the rites and cerenpnies in the

institution. We think that as the section stands, it interferes
with the fundanental rights of the Mathadhi pati and the

denoni nati on of which he is head guaranteed under

articles 25 and 26 of the Constitution. Qur attention has been
drawn in this connection to section 91 of the Act which, it is
said, provides a sufficient safeguard agai nst any abuse of
power under section 21. W cannot agree with this
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contention. Cause (a) of section 91 excepts fromthe saving
clause all express provisions of the Act within which the
provi sion of section 21 would have to be included. d ause (b)
agai n does not say anything about custom or usage obtai ni ng
in an institution and it does not indicate by whom and i n what
manner the question of interference with the religious and
spiritual functions of the Math woul d be decided in case of
any dispute arising regarding it. |In our opinion

section 21 has been rightly held to be invalid." - (Page

1030/ 31)

33. The decision of this Court in Sri Venkataramana Devaru and

O hers Vs. State of Mysore and others7 nmay now be considered. In

the said case this Court was called upon to answer as to whet her

Section 3 of the Madras Tenple Entry Authorization Act violated the
guarantee under Article 26(b) insofar as Gaura Saraswati Brahm ns

are concer ned by maki ng provi si ons to t he ef f ect t hat
Venkat aramana Tenpl e at Mol ky was to be open to all excluded

classes of Hindus. It was the contention of the aforesaid sect that the
tenple in question was founded for the exclusive use and benefit of

7 AR 1958 SC 255
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Gaura Saraswati Brahmni ns. This Court in its report elaborately
di scussed the practice of idol/imge worship; regulation thereof by the
Aganmas and the efficacy and enforceability of such Aganmas. Paras 17

and 18 of the Report which deals with the above aspect nay be

usefully extracted bel ow

"17. The Cods have distinct fornms ascribed to them and
their worship at hone and in tenples is ordained as

certain nmeans of attaining salvation. These injunctions
have had such a powerful hold over the minds of the

people that daily worship of the deity in tenple cane to be
regarded as one of the obligatory duties of a H ndu. It was
during this period that tenples were constructed all over
the country dedicated to Vishnu, Rudra, Devi, Skanda,
Ganesha and so forth, and worship in the tenple can be

said to have becone the practical religion of all sections of
the H ndus ever since. Wth the growh in inportance of
tenpl es and of worship therein, nore and nore attention
cane to be devoted to the cerenonial law relating to the
construction of tenples, installation of idols therein and
conduct of worship of the deity, and numerous are the
treatises that came to be witten for its exposition. These
are known as Agamas, and there are as nany as 28 of
themrelating to the Saiva tenples, the nost inportant of
them bei ng the Kami kagana, the Karanagama and the

Supr abedagans, whil e t he Vi khanasa and t he
Pancharatra are the chief Agamas of the Vai shnavas.

Shri



These Agamas, contain elaborate rules as to how the
tenple is to be constructed, where the principal deity is to
be consecrated, and where the other Devatas are to be
installed and where the several classes of worshippers are
to stand and worship. The foll owi ng passage fromthe
judgnment of Sadasiva Aiyar J. in Gopala Mippanar v.

35

Subramani a Aiyar : (1914) 27 M.J 253, gives a summary
of the prescription contained in one of the Aganas :

"I'n the N rvachanapaddhathi it is said that

Si vadwi j as shoul d worship in the Garbargri ham
Brahm ns fromthe ante chanber or Sabah

Mant abam Kshatriyas, Vysias and Sudras fromthe
Mahamant abham the dancer and the nusician from
the Nrithamant abham east of the Mahamant abham
and that castes yet lower in scale should content
thenselves with the sight of the Gopuram™

The ot her Agamas al so contain sinilar rules.”

18. According to the Agamas, an inmage becones defiled if
there is any departure or violation of any of the rules
relating to worship, and purificatory cerenoni es (known as
Sanpr okshana) have to be perforned for restoring the
sanctity of the shrine. Vide judgnent of Sadasiva Aiyar J.
i n Gopal a Muppanar v. Subramania Aiyar (supra). In
Sankar al i nga Nadan v. Raja Rajeswara Dorai, it was held
by the Privy Council affirmng the judgnent of the Madras
Hi gh Court that a trustee who agreed to adnit into the
tenpl e persons who were not entitled to worship therein,
according to the Agamas and the custom of the tenple was
guilty of breach of trust. Thus, under the cerenonial |aw
pertaining to tenples, who are entitled to enter into them
for worship and where they are entitled to stand and
wor ship and how the worship is to be conducted are all
matters of religion. The conclusion is also inplicit in
Art. 25 which after declaring that all persons are
entitled freely to profess, practice and propagate
religion, enacts that this should not affect the
operation of any |aw throw ng open Hi ndu religious
institutions of a public character to all classes and
sections of Hi ndus. We have dealt with this question
at some length in view of the argunent of the
| earned Solicitor-General that exclusion of persons
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fromtenple has not been shown to be a matter of
religion with reference to the tenets of H nduism W
must accordingly hold that if the rights of the
appel l ants have to be determ ned solely with
reference to Art. 26(b), then s. 3, of Act V of 1947,
shoul d be held to be bad as infringing it."

Eventual ly, this Court went on to hold that the provisions of
Article 26(b) are also subject to those contained in Article 25(2)(b) and

accordingly dismssed the plea set up by the Gaura Saraswati



Brahmins in the suit out of which the proceedi ngs arose.

34. The explicit reiteration of the Court’s power to decide on what
constitutes an essential religious practice in Sri Venkataramana

Devaru (supra) again found manifestation in Durgah Committee,

Aj mer and anot her Vs. Syed Hussai n Ali and ot hers8

Gaj endragadkar, J. (as His Lordship then was) was of the view,

Y that in order that the practices in question should
be treated as a part of religion they nust be regarded by
the said religion as its essential and integral part;
otherw se even purely secul ar practices which are not an
essential or an integral part of religion are apt to be
clothed with a religious formand nmay nake a claimfor
being treated as religious practices within the neaning of
8 AR 1961 SC 1402
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Article 26. Simlarly, even practices though religious may
have sprung fromnerely superstitious beliefs and may in

that sense be extraneous and unessential accretions to
religion itself. Unless such practices are found to
constitute an essential and integral part of a religion their
claimfor the protection under Article 26 may have to be
carefully scrutinised; in other words, the protection nust

be confined to such religious practices as are an essenti al
and an integral part of it and no other."

35. Alnost half a century later, we find a reiteration of the sane view
in the majority judgnment rendered in Conmissioner of Police and

O hers Vs. Acharya Jagadi shwar ananda Avadhut a and Anot her 9

though the minority viewin the said case preferred to take a contrary
opinion relying, inter alia, on Shirur Miutt (supra) and Jesse Cantwel |
Vs. State of Connecticutl0 and United States Vs. Ballardll. Para

57 of the minority opinion containing the discordant note woul d be

wort hy of reproduction

"57. The exercise of the freedomto act and practise in
pursuance of religious beliefs is as nuch inportant as the
freedom of believing in a religion. In fact to persons
believing in religious faith, there are sonme forns of
practising the religion by outward actions which are as

much part of religion as the faith itself. The freedomto act

9 (2004) 12 SCC 770
10 84 L Ed 1213 : 310 US 296 (1939)
11 88 L Ed 1148 : 322 US 78 (1943)
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and practise can be subject to regulations. In our
Constitution, subject to public order, health and norality
and to other provisions in Part |1l of the Constitution.
However, in every case the power of regulation nust be so
exercised with the consciousness that the subject of
regulation is the fundanental right of religion, and as not
to unduly infringe the protection given by the Constitution
Further, in the exercise of the power to regulate, the
authorities cannot sit in judgnent over the professed
views of the adherents of the religion and to determ ne
whet her the practice is warranted by the religion or not.
That is not their function. (See Jesse Cantwell v. State of
Connecticut, L Ed at pp. 1213-1218, United States v.
Ballard, L Ed at pp. 1153, 1154.)"

36. That the freedom of religion under Articles 25 and 26 of the
Constitution is not only confined to beliefs but extends to religious
practices also would hardly require reiteration. Ri ght of belief and
practice is guaranteed by Article 25 subject to public order, norality
and health and other provisions of Part-I111 of the Constitution
Sub-Article (2) is an exception and nakes the right guaranteed by
Sub-article (1) subject to any existing law or to such |law as may be
enacted to, inter alia, provide for social welfare and reforns or
throwi ng or proposing to throw open Hindu religious institutions of a
public character to all classes and sections of H ndus. Article 26(b) on
the ot her hand guarantees to every religious denonination or section 20
full freedomto nanage its own affairs insofar as matters of religion are
concerned, subject,once again, to public order, norality and health

and as held by this Court subject to such |laws as may be made under
Article 25(2)(b). The rights guaranteed by Articles 25 and 26, therefore,
are circunscribed and are to be enjoyed within constitutionally

per m ssi bl e paraneters. O'ten occasions will arise when it may
becone necessary to determ ne whether a belief or a practice clained

and asserted is a fundanental part of the religious practice of a group
or denonination maki ng such a cl ai m before enbarki ng upon the

requi red adjudi cation. A decision on such clains beconmes the duty of

the Constitutional Court. It is neither an easy nor an enviable task
that the courts are called to perform Perfornmance of such tasks is not

enjoined in the court by virtue of any ecclesiastical jurisdiction



conferred on it but in viewof its role as the Constitutional arbiter.
Any apprehension that the determi nation by the court of an essential
religious practice itself negatives the freedons guaranteed by Articles
25 and 26 will have to be dispelled on the touchstone of constitutiona
necessity. W thout such a deternination there can be no effective

adj udi cation whether the claimed right it is in conformty with public
order, norality and health and in accord with the undi sputable and 20
unquestionabl e notions of social welfare and reforns. A just bal ance
can always be made by hol ding that the exercise of judicial power to
determ ne essential religious practices, though al ways avail abl e bei ng
an i nherent power to protect the guarantees under Articles 25 and 26

the exercise thereof nust always be restricted and restrai ned.

37. Article 16 (5) which has virtually gone unnoticed till date and,

therefore, nmay now be seen is in the following terns :

"16(5) - Nothing in this Article shall affect the operation of
any | aw whi ch provides that an incunbent of an office in
connection with the affairs of any religious or

denom national institution or any nenber of the governing
body t hereof shall be a person professing a particul ar
religion or belonging to a particular denom nation."

38. A plain reading of the aforesaid provision i.e. Article 16(5),
fortified by the debates that had taken place in the Constituent

Assenbly, according to us, protects the appoi ntment of Archakas from

a particular denonination, if so required to be nade, by the Aganas

hol ding the field. The debates in the Constituent Assenbly referred to

di scl oses that the suggestion that the operation of Article 16(5) shoul(j1
be restricted to appointnment in offices connected with adninistration

of a religious institution was negatived. The exception in Article 16(5),
therefore, would cover an office in a tenple which also requires
performance of religious functions. In fact, the above though not

expressly stated could be one of the basis for the views expressed by



the Constitution Bench in Sheshamal (supra).

39. The preceding discussion indicates the gravity of the issues

arising and the perceptible nmagni tude of the inpact thereof on Hi ndu
Society. It would be, therefore, incorrect, if not self defeating, to take
too pedantic an approach at resolution either by holding the principle
of res judicata or locus to bar an adjudication on nerits or to strike
down the inmpugned G O as an executive fiat that does not have

| egi sl ative approval, made explicit by the fact that though what has
been brought by the G O dated 23.05.2006 was al so sought to be
incorporated in the statute by the Ordinance, eventually, the

anending Bill presented before the |egislature specifically omtted the
af oresai d i nclusion. The significance of the aforesaid fact, however,
cannot be underestimated. Wiat is sought to be enphasized is that

the sane, by itself, cannot be deternminative of the invalidity of the "
G O which will have to be tested on certain other prem ses and
foundation treating the sane to be an instance of exercise of executive

power in an area not covered by any specific |aw

40. The issue of untouchability raised on the anvil of Article 17 of the
Constitution stands at the extreme opposite end of the pendul um

Article 17 of the Constitution strikes at caste based practices built on
superstitions and beliefs that have no rationale or logic. The exposition
of the Agamas nade a Century back by the Madras Hi gh Court in

CGopal a Mbopnar (supra) that exclusion fromthe sanctum sanctorum

and duties of performance of poojas extends even to Brahmins is
significant. The prescription with regard to the exclusion of even
Brahm ns in Gopal a Moopnar (supra) has been echoed in the opinion

of Sri Parthasarthy Bhattacharya as noted by the Constitution Bench

in Seshammal (supra). Such exclusion is not on the basis of caste,

birth or pedigree. The provisions of Article 17 and the Protection of
Cvil R ghts Act, 1955, therefore, would not be of nuch significance for
the present case. Similarly, the ‘offer’ of the state in its affidavit to

appoi nt Shaivite as Archakas in Shiva tenples and Vai shnavas in



Vai shanvite Tenples is too naove an understandi ng of a denom nation

43
which is, to say the least, a far nore sharply indentified subgroup
both in case of shaivite and vai shanvite foll owers. However, what
cannot be ignored is the ‘“adm ssion’ inbuilt in the said offer resulting
in some flexibility in the inpugned G O that the state itself has

acknow edged.

41. Sheshamual (supra) is not an authority for any proposition as

to what an Agama or a set of Aganmas governing a particular or group

of tenples lay down with regard to the question that confronts the
court, nanely, whether any particul ar denomnination of worshippers or
bel i evers have an exclusive right to be appointed as Archakas to
performthe poojas. Mich | ess, has the judgnent taken note of the
particul ar class or caste to which the Archakas of a tenple nust

bel ong as prescribed by the Agamas. All that it does and says is that
some of the Agamas do incorporate a fundamental religious belief of

the necessity of performance of the Poojas by Archakas belonging to a
particul ar and distinct sect/group/denom nation, failing which, there
will be defilenment of deity requiring purification cerenonies. Surely, if
the Aganes in question do not proscribe any group of citizens from
bei ng appoi nted as Archakas on the basis of caste or class the sanctity44
of Article 17 or any other provision of Part I1l1 of the Constitution or
even the Protection of Cvil R ghts Act, 1955 will not be violated. What
has been said in Sheshanmal (supra) is that if any prescription with
regard to appoi ntnent of Archakas is nade by the Agamas, Section 28

of the Tami| Nadu Act nandates the Trustee to conduct the tenple

affairs in accordance with such customor usage. The requirenent of
Constitutional conformty is inbuilt and if a customor usage is outside
the protective unbrella afforded and envisaged by Articles 25 and 26

the law woul d certainly take its own course. The constitutiona

| egitimacy, naturally, nust supersede all religious beliefs or practices.



42. The difficulty lies not in understanding or restating the
constitutional values. There is not an iota of doubt on what they are.

But to determ ne whether a claimof state action in furtherance thereof
overrides the constitutional guarantees under Article 25 and 26 may

often invol ve what has already been referred to as a delicate and

unenvi abl e task of identifying essential religious beliefs and practices,
sans which the religion itself does not survive. It is in the performance
of this task that the absence of any exclusive ecclesiastical jurisdiction
of this Court, if not other shortcom ngs and adequaci es, that can be 45
felt. Moreover, there is sone anount of uncertainty with regard to the
prescription contained in the Aganas. Coupled with the above is the

| ack of easy availability of established works and the declining

nunbers of acknow edged and undi sputed schol ars on the subject. In

such a situation one is rem nded of the observations, if not the

caution note struck by Miukherjea, J. in Shirur Mutt (supra) with

regard to conpl ete autonony of a denomi nation to decide as to what
constitutes an essential religious practice, a view that has al so been
subsequently echoed by this Court though as a "minority view'. But

we nust hasten to clarify that no such view of the Court can be
understood to an indication of any bar to judicial determnation of the

i ssue as and when it arises. Any contrary opinion would go rise to

| arge scale conflicts of clainms and usages as to what is an essenti al
religious practice with no acceptable or adequate forum for resol ution
That apart the "conplete autonony” contenplated in Shirur Mitt

(supra) and the meaning of "outside authority” nust not be torn out of
the context in which the views, already extracted, cane to be recorded
(page 1028). The exclusion of all "outside authorities" from deciding
what is an essential religion practice nust be viewed in the context of
the linted role of the State in nmatters relating to religious freed2g1as
envi saged by Articles 25 and 26 itself and not of the Courts as the

arbiter of Constitutional rights and principles.

43. What then is the eventual result? The answer defies a straight



forward resolution and it is the considered view of the court that the
validity or otherw se of the inpugned G O would depend on the facts

of each case of appointment. What is found and held to be prescribed

by one particular or a set of Aganas for a solitary or a group of
tenples, as may be, would be determ native of the issue. In this regard
it will be necessary to re-enphasi se what has been already stated with
regard to the purport and effect of Article 16(5) of the Constitution
nanely, that the exclusion of sone and inclusion of a particular
segment or denom nation for appointnent as Archakas woul d not

violate Article 14 so long such inclusion/exclusion is not based on the
criteria of caste, birth or any other constitutionally unacceptable
paraneter. So long as the prescription(s) under a particular Agama or
Aganmas is not contrary to any constitutional nandate as di scussed
above, the inpugned G O dated 23.05.2006 by its blanket fiat to the
effect that, "Any person who is a H ndu and possessing the requisite
qualification and training can be appointed as a Archaka in Hi ndu .
tenpl es" has the potential of falling foul of the dictumlaid dow in
Seshammal (supra). A determination of the contours of a clained
custom or usage would be inperative and it is in that light that the
validity of the inpugned G O dated 23.05.2006 will have to be decided
in each case of appointnent of Archakas whenever and wherever the

issue is raised. The necessity of seeking specific judicial verdicts in
the future is inevitable and unavoi dabl e; the contours of the present

case and the issues arising being what has been di scussed.

44, Consequently and in the light of the aforesaid discussion, we

di spose of all the wit petitions in terms of our findings, observations
and directions above reiterating that as held in Seshanmal (supra)

appoi ntments of Archakas will have to be nmade in accordance with the
Agamas, subject to their due identification as well as their conformty

with the Constitutional nmandates and principles as di scussed above.

[ RANJAN GOGOI ]
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