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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 6203 OF 2000

SECY. U. P. H GH SCHOOL & | NTERM EDU. &ANR Appel I ant (s)

VERSUS

H. K. LAL Respondent ( s)

(Wth office report )

Date: 11/01/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTICE S.B. SINHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Appellant(s) Ms. Niranjana Singh, Adv.

For Respondent (s)

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is allowed in ternms of the signed order.

order as to costs.

There wi ||

be no

(Meenu Sethi) (Pushap Lata Bhardwaj)

Court Master Court Master



Signed reportable order is placed on the file

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6203 OF 2000

Secretary, U P. H gh School & ... Appel l ants
I nt er nedi at e Education, All ahabad
& Anr.

Ver sus

H K. Lal ... Respondent

ORDER

S.B. SINHA J.

The u. P. Hi gh School and I nt er nedi at e Educati on

Boar d, Al | ahabad is bef ore us questi oni ng a judgnent and

or der dat ed 20. 5. 1999 passed by t he Di vi si on Bench of t he

Al'l ahabad Hi gh Court dism ssing the Special Appeal filed by

t he appel I ant s herein agai nst a judgnent and or der dat ed

14.10. 1998 passed by t he | ear ned Singl e Judge of t he

Al'l ahabad High Court in Gvil Msc. Wit Petition No.33278 of

1998.

The respondent was Principal in a College known as

" C.NI. Boys I nter Col | ege, Dehr adun. In his mat ri cul ation

certificate grant ed by t he appel I ant s hi s date of birth was



recorded as 25.6.1938. In the year 1994 a wit petition being

wit petition No.12027/1994 was filed praying for issuance of

a wit of or in t he nat ure of Mandanus directing t he

appel l ants to al ter his date of birth to 17. 8. 1940. The sai d

wit petition was disposed of by a judgment and order dated

29. 2. 1996 directing t he Boar d to pass an appropriate order

t her eupon. Pur suant to and in furtherance of t he sai d

direction, an application filed by t he r espondent herein for

alteration of his date of birth in the certificate granted by the

Boar d, was rej ected. Anot her Wit petition was filed by t he
r espondent whi ch was al so di smi ssed, i nter alia, on t he
premni se t hat his r enedy | ay in filing a suit bef ore a G vi

Court. Thereafter, he filed a suit in the year 1997 before the

Cvil Judge, Dehradun. The said suit was decreed. An appea

was preferred by the Board agai nst the said judgnent which

was marked as appeal No.28/98. Allegedly, an order of stay

was gr ant ed t her ei n. However , t he sai d or der of stay was

| ater on vacat ed. Ther eagai nst a wit petition was filed and

t he Hi gh Court set asi de t he sai d or der and directed t he

District Judge to recal | t he matt er to his own court and
di spose t he matt er hi nsel f or transfer it to any court ot her
t han t he court whi ch had earlier passed t he or der. At t hat

st age t he r espondent filed a wit petition bef ore t he



Al | ahabad Hi gh Court whi ch was mar ked as O S. No

761/ 1997.

The sai d Wit petition was al | owed by t he | ear ned

Singl e Judge of t he Hi gh Court by order dat ed 14.10. 1998

wher eby and wher eunder t he Secretary, u. P. Hi gh Schoo

and I nternedi ate Educati on, Al | ahabad was di rected to

conply with t he decree passed by t he Gvil Court on

18. 4. 1998. Agai nst the aforenentioned judgnent and decree,

t he Speci al appeal filed by t he appel | ant herein had been

di smi ssed by reason t he i mpugned  j udgnent bot h on t he

ground of delay as also on nerit stating as under:

"..There 1is no occasion for the Court to condone the

del ay, even otherwi se the court finds that the judgment of the

Hon’ bl e Judge in t he Wit petition is based on facts and
further on t he ci rcunst ances t hat H. K. Lal had filed a Ssui t
and had obt ai ned a decl arati on. In t he ci rcunst ances, t he

Hon’ bl e Judge held that the Secretary, U P. H gh School and

I nt ernedi at e Educat i on, Al | ahabad, was obl i ged to get t he

date  of birth of t he petitioner changed. Thi s court has no
reason to t ake a different view than t aken by t he Hon’ bl e

Judge in Wit Petition No. 33278 of 1998."

Fromthe records it is borne out that the question as

to whet her the respondent has a legal right to alter his date

of birth recorded in the certificate granted by the Board was

pendi ng consi deration bef ore t he Appel | ate Court. The Wit

petition filed by t he r espondent shoul d, t her ef or e, not have



been ent ert ai ned particularly in view of t he fact t hat t he

appeal t her eagai nst was pendi ng. Wit jurisdiction is

di scretionary jurisdiction and shoul d not ordinarily be

exercised if there is an alternative renedy.

Lear ned counsel appearing on behal f of the appellant

has addr essed us on merit of t he matt er urging t hat t he

hor oscope cannot be nade the basis for alteration of the date

of birth in support whereof a decision of this Court in State of

Punj ab Vs. Mohi nder Si ngh- (2005) 3 SCC 702 has been

cited. Lear ned counsel , however, on a query made by us

states that the aforenentioned First Appeal preferred by the

Conmittee of Managenent is still pendi ng in t he Court of

Additional District Judge, Dehradun

In t hat view of t he matter, we do not i nt end to

express any opi ni on on t he merit of t he matter. However ,

keeping in viewthe peculiar facts and circunstances of this

case, we are of t he opi ni on t hat t he Wit petition itself
not mai nt ai nabl e and t he | ear ned Singl e Judge, t her ef or e,
went W ong in al | owi ng t he same and consequent|ly t he

i mpugned  j udgnent passed by t he Di vi si on Bench al so

suffers from rmanifest error. Even t he del ay in filing t he

Speci al Appeal was such which should have been condoned

by the Division Bench

was



The i mpugned  j udgnent of t he Hi gh Court is set

asi de. The appeal is allowed. However, as in spite of service

of notice none has appeared for the respondent, there will be

no order as to costs.

[ MARKANDEY

KATJIU]

New Del hi ,

JANUARY 11, 2007



