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1. This appeal is preferred against the judgnment dated

16. 3. 2012 passed by the Hi gh Court of Madhya Pradesh

Bench at Gmnalior in Crimnal Appeal No.353 of 2004.

2. The appellants herein are accused nos.1 to 3 in the case
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in Sessions Trial No.8/ 97, on the file of Additional Sessions
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Mahabi r Si ngh

Judge, Gohad, District-Bhind (MP.) and they were tried for the
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of fence puni shabl e under Section 302 read with Section 34

| PC and the Trial Court convicted themfor the said offence
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and sentenced each one of themto undergo inprisonnent for
life and to pay a fine of Rs.500/-, in default to undergo

Ri gorous | nprisonnment for one nonth.

3. Chal | engi ng the conviction and sentence, the accused
preferred appeal in Criminal Appeal No.353 of 2004 in the

H gh Court and the sane cane to be disnissed by the

i mpugned judgnment and that is now under challenge in this

appeal

4. Briefly, the case of the prosecution is as follows :



PWs Satyendra Singh, PW6 Brijendra Singh and
deceased Narendra Singh are sons of PW Hanunmant Singh
PWs Uday Singh and PWO Om Prakash are brothers of PW
Hanumant Singh. On 6.9.1994 at 8.00 a.m PW Satyendra
Singh and PW6 Brijendra Singh had gone to attend call of
nature in the drain (Nalah) and they heard the sound of
weepi ng and al armrai sed by PM0 Om Prakash and t hey went
there and saw Narendra |lying on the ground and accused no. 3
Sardar Khan put his knee on his chest after holding his hands
tight and accused no.1 Sobaran Singh and accused no. 2 Sur aj
Singh tied his neck with a nuffler (Safee) and accused no.1

Sobaran Singh was arnmed with a 12-bore gun and due to fear
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they did not go near Narendra and in the nmeanwhile, PW
Uday Singh and PWL1 Vi shwanath Sharnma al so rushed to the
spot and on seeing them accused nos.1 to 3 ran away. They
found Narendra alive with injuries on the neck, chest and right
knee and they carried himto the tube-well and thereafter, put
himon the tractor-trolley and drove himto the hospital at Mau
where he was decl ared dead by the Doctor. PW4 Dr. O P
Tengar conducted the post-nortemat 12.30 p.m on 6.9.1994
over the body of Narendra and found the follow ng
(i) Abrasion adneasuring 3.0 cmx 1.0 cmon calf
nmuscl e of right |eg;
(ii) Abrasion nmultiple in nunber size varies from2.5" to
3.0" in length and linear in width over right side of
neck 2" below the ear |obule and 2.2" above the
cl avi cl e;
(iii) Abrasion 2 in nunmber size 2.2", 2.0" x linear just
over the cricoids cartil age;
(iv) Contusion 1.5" x 1.0" on the middle sternum
On dissection of the body, he found contusion on sternum and
ecchynosed underneath the contusion (rupture of small
capillaries and ventricles) with tracheal rings and cricoids
cartilage fractured. Pharynx and | arynx were congested. He

expressed opi nion that death was caused due to strangul ation

(Asphyxia), 4-6 hours prior to autopsy and issued Exh. P16
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post-nortemreport. Thereafter, PW Uday Singh went to Mau



Police Station and | odged a report, which was registered in the
shape of Marg, under Section 174 CrPC by Assi stant

Sub- | nspect or of Pol i ce Bal ram  Si ngh. Duri ng t he
i nvestigation of Marg, statements of the w tnesses were

recor ded. On 7.8.1995, PW) Assistant Sub-Inspector Ram

Nar esh Si ngh Kushwah registered a case in Crine No.76/1995
agai nst accused nos.1 to 3 for the alleged offence under
Section 302 read with Section 34 | PC and prepared Exh. P13

FI R During investigation of the case, w tnesses were
exanined and final report was filed. Char ge under Section
302 I PC was framed agai nst accused nos.1 to 3 and they were
found guilty and were sentenced as narrated above and the
appeal preferred by them was dism ssed by the High Court.
Chal | engi ng the same, accused nos.1 to 3 have preferred this
appeal

5. The | earned counsel for the appellants contended that
the Marg Intimtion Report shows that the conplai nant had

only a suspicion against the accused and he has not stated
about their involvenent in the crine and the accused have

been convicted nerely on the evidence of the informant and

other eye wi tnesses, who are none else, but the famly
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menbers of the deceased, having ennmity agai nst the accused

and the First Information Report cane to be registered after
nearly a year fromthe date of occurrence and on deliberation
and afterthought, the statenents of the material w tnesses
have been recorded falsely inplicating the accused and there
are enmbel | i shnent and mat eri al contradi ctions in t he
statements of the witnesses and the investigation is biased
and tainted and the prosecution has failed to prove the charge
agai nst the accused persons and the Hi gh Court fell in error
whil e confirmng the conviction inmposed by the Trial Court

and the inpugned judgnent is liable to be set aside.

6. Per contra, the | earned counsel for the respondent State

contended that the courts below, relying on the testinonies of



the ocul ar w tnesses have found the accused guilty of the

of fence charged and the conviction and sentence i nposed are
sust ai nabl e and does not call for any interference.

7. Narendra di ed of Homi cidal violence is sought to be
proved by testinony of the post-nortem Doctor and opi ni on of
the Forensic Science Expert. PW4 Dr. O P. Tengar conducted

aut opsy on the body of Narendra and found abrasions nmultiple

in nunber with varying size over the right side of the neck and

on dissection of the body, contusion on sternum and
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ecchynosed underneath with tracheal rings and cricoids

cartilage fractured and pharynx and |l arynx congested. In his
post-nortemreport, he has opined that the death was caused

due to strangul ati on (Asphyxia), 4-6 hours prior to autopsy.

8. PWL5 Dr. Ashok Sharma, Junior Forensic Specialist has
testified that he perused the post-nortemreport, the Case

Diary and all the materials collected and was of the view that
there was no scientific basis to disagree with the opinion of the
Aut opsy Surgeon. Exh.P18 is the witten opinion expressed by

him Accepting the nmedical evidence it is clear that Narendra

di ed of Asphyxia by strangul ati on.

9. The prosecution case is that accused nos.1 to 3 in
furtherance of their common intention conm tted the nurder

of Narendra by strangulating himwith a nuffler (Safee) and to
prove the sane, they exanined PWb Satyendra Singh, PW

Uday Singh, PWO0O Om Prakash, PWZ1 Vi shwanat h Sharma

and PWL6 Brijendra Si ngh as havi ng wi t nessed t he
occurrence. PWLO Om Prakash and PWL1 Vi shwanat h

Sharma did not support the case of the prosecution in full and
were treated as hostile. Two anong the remai ni ng ocul ar

W tnesses are brothers of deceased Narendra.
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10. PWb Satyendra Singh and PW6 Brijendra Singh have
testified that on 6.9.1994 at 8.00 a.m they had gone to Nal ah
to attend call of nature and they heard the sound of weeping

and the alarmraised by PMO Om Prakash and went there



and found Narendra |lying on the ground and accused no. 3

Sardar Khan put his knee on the chest of Narendra and

hol di ng his hands tight and accused no.1 Sobaran Si ngh and
accused no.2 Suraj Singh pressing the neck of Narendra by

tying a nuffler (Safee) and accused no.1 Sobaran Singh was
armed with a 12-bore gun and due to fear, they did not go

near and in the meanwhile, PW Uday Singh and PW1

Vi shwanat h Sharnma rushed to the spot and on seeing them

the accused left the place and they took injured Narendra to
the hospital at Mau in a tractor-trolley, where he was decl ared
dead.

11. | medi ately after t he occurrence, during Mar g
i nvestigation, PW Satyendra Singh was exam ned and in the

sai d statenent, he has stated that he was ploughing his

Banjara field with tractor on 6.9.1994 and his uncle On
Prakash cane running to his field and informed hi mabout the
death of Narendra and this statenent was put to PW

Satyendra Singh in the cross-exanination and, of course, he
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has denied the sane. In this context it is also relevant to point
out that, after registration of the First Infornmation Report on
10. 8. 1995, the statenment of Satyendra Singh was recorded by

the Investigation Oficer, wherein, for the first tinme, he has
stated about having w tnessed the occurrence.

12. In the Marg investigation, Brijendra Singh was not

exam ned and he was exam ned only after registration of the

FIR on 10.8.1995, which is alnbst a year after the occurrence.
Though both the above witnesses claimed to have seen the
occurrence, during which the accused attacked Narendra
resulting in his death, they have not | odged a conplaint in the
police station and had not taken i medi ate steps for the

arrest of the accused. Their testinonies do not inspire
confidence and conduct belies their version

13. It is the testinony of PW Uday Singh that on 6.9.1994

at about 8.00 a.m he went to the tube-well and net



Vi shwanat h Sharrma and they heard the alarmraised by PWO
Om Prakash and they rushed there and he saw froma

di stance that Narendra |ying on the ground with accused no. 3
Sardar Khan arned with a 12-bore gun sitting on his chest
after holding both his hands tight and accused no.1 Sobaran

Si ngh and accused no. 2 Suraj Singh pressing the neck of
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Narendra by trying a nuffler and PW Satyendra Singh and

PWL6 Brijendra Singh also reached there and on seeing them

all the accused ran away and they took injured Narendra in

the tractor-trolley to the hospital where he was decl ared dead
by the doctor and he went to police station and | odged Exh. D1
Conmplaint. In his conmplaint PW Uday Singh has stated that

on the occurrence day around 8.00 a.m he went fromhis

house for grazing the cattle and around 9.00 a.m his brother
Om Prakash told himthat Narendra is |ying unconscious at

the Har and thereafter, he, PW1 Vi shwanath Sharnma and

PWs Satyendra Singh went to Har and saw Narendra |ying
unconsci ous on the ground and a safee was there around his
neck and there were red col oured nmarks on the chest and they
took himin the tractor to the hospital at Mau, where he was
decl ared dead and he came to the police station for filing the
report and he has doubt on accused no.1 Sobaran Singh and
accused no. 3 Sardar Khan. In the Marg Investigation, his
statement was recorded, in which the same version has been
told by him As al ready seen, about 11 nonths after the
occurrence, the First Information Report cane to be registered
on 10.8.1995 and the statenent of Uday Singh was recorded

and in that statenent, for the first time, Uday Singh has cone
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out with the version that he witnessed the attack nade by the
accused on Narendra, which resulted in death. If really, Uday
Si ngh had seen the attack nade by the accused persons on

Narendra during the occurrence, he nmust have stated so in his

compl ai nt given before the police station inplicating the



accused. On the other hand, Uday Singh has only expressed

hi s suspicion on accused no.1 and accused no.3 in his
conpl ai nt and has not whi spered about wi tnessing the
occurrence for a period of 11 nonths.

14. Exh.D2 is the statement of PWs Uday Singh given on
6.9.1994 to the police, wherein, he has stated that around
9.00 a.m on the occurrence day, his brother PMO Om

Prakash told himat the tube-well that Narendra is |ying
unconsci ous near the drain (Nalah) and he and his nephew
Satyendra and Vi shwanath Sharma went to the drain and

found Narendra |ying unconscious with injuries and there was
safee around his neck and they took himin a tractor-trolley to
the hospital at Mau where he was decl ared dead and he has
doubt on accused no.1 Sobaran Singh and accused no. 3

Sardar Khan as the dispute is going on with them Duri ng
cross-exam nation, the said statenent was put to PW Uday

Singh and he sinply denied it and stated that he inforned the
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police about the accused attacking Narendra. In short, the
testimony of PW Uday Singh does not inspire confidence and

no credence can be given to it.

15. The conpl ai nant PWL0 Om Prakash has testified that on
6.9.1994 at 8.00 a.m he took buffaloes for grazing to Banjara
field and saw the accused persons beating his nephew

Narendra and he cried and thereafter, PW Satyendra Singh

PWs Uday Singh and PW6 Brijendra Singh cane there and

the accused fled away and they took injured Narendra to the
hospital at Mau where he was pronounced dead. It is his
further testinmony, in exam nation-in-chief that he could not
see by which weapon the accused persons were beating

Narendra and due to the inpairnment of vision, he could not

say whet her the signatures found in the spot map and seizure
meno were that of his and he was treated as hostile by the
prosecuti on.

16. In the cross-exam nation, PWO0 Om Prakash adm tted



that he was exanined by police on the date of occurrence
itself, nanely 6.9.1994, and the said Marg diary statenent is
Exh. D/ 2-A, and he has stated therein that on the occurrence
day in the norning Narendra took buffaloes to Banjara wal e

Har and after sonetinme, he went with his buffal oes and saw
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Narendra lying in the grass with white liquid comng from
nmout h and nose and he saw at a distance that accused no. 2
Suraj Singh with a 12-bore gun, accused no. 3 Sardar Khan

and anot her person, who could not be identified, going down
by crossing the drain (Nalah) and he ran to the tube-well and
informed the sane to others and he along with PWb Satyendra
Si ngh, PWs Uday Singh and PWL1 Vi shwanat h Sharma went

to the occurrence place and found injured Narendra alive and
they took himto the hospital at Mau, where he was decl ared
dead and he has doubt on accused nos.1 and 3 about their

i nvol venent in the death of Narendra. The above version is
the earliest in point of time wherein, he has not stated about
the attack nade by the assailants on Narendra. Mreover, he
did not support the prosecution case in full and was decl ared
as hostile.

17. PWL1 Vi shwanath Sharma is an independent witness

and he was staying in the tube-well of PWO0 Om Prakash on
6.9.1994 and according to him he heard the cry of PWO Om
Prakash and he along with PW Satyendra Singh and PW

Uday Singh ran there and saw Narendra |ying seriously

i njured and saw the accused proceeding towards village from

Nal ah and they took injured Narendra to the hospital in the
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tractor-trolley and he was dead by then. This w tness was al so
treated as hostile by the prosecution and his testinony does
not help the prosecution case in any way.

18. The investigation in this case is slip-shod. Bal r am
Si ngh, Assistant Sub-Inspector of Mau Police Station, who

regi stered the Marg under Section 174 CrPC was not exami ned

inthe trial. No explanation was offered by the prosecution for



hi s non-exami nati on. PWL2 Bharat Singh Sikarwar, who is

the station in-charge, has admtted that during Marg enquiry

he could not ascertain the names of culprits nor could register
the crine. In fact, at the instance of the higher police
authority, the FIR cane to be registered agai nst the accused

on 10.8.1995, after a period of 11 nonths fromthe date of
occurrence and the statenments were recorded on 10. 8. 1995

and only in those statenents, for the first time, PW 5, 6, 10,
11 and 16 have stated that they saw the accused persons

att acki ng Narendra during the occurrence. The Marg
Intinmation Report, which was recorded, was neither exhibited
nor proved by prosecution in the trial. The I nvestigation
O ficer Sant osh Si ngh Gaur, who conduct ed part of
investigation did not testify in the trial. The H gh Court has

el aborately dealt with the said omissions in paragraph nos. 19
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and 25 of the judgment and proceeded to observe that

i nvestigation agency cannot be permtted to conduct
i nvestigation in a tainted and bi ased nmanner and concl udes
that the investigation was defective and tainted and the
defective investigation by itself cannot be a ground for
acqui ttal

19. Qur independent anal ysis of the evidence on the record
coupled with the infirmties which we have noticed above has
created an inpression on our minds, that the prosecution has
not been able to bring hone guilt to the appell ants beyond a
r easonabl e doubt . The Hi gh Court even after noticing the
infirmties, in our opinion, fell in error in confirm ng the
conviction of the appellants. The reasons given by the Hi gh
Court do not commend to us to sustain the conviction and
sentence. They are neither sufficient nor adequate or cogent
much | ess conpelling to uphold the inpugned judgnent.

20. As a result of our above discussion, we hold that the
case agai nst the appellants has not been proved beyond a

reasonabl e doubt and they are entitled to benefit of doubt.



Their appeal consequently succeed and is allowed and the

conviction and sentence i nposed on them are set aside and
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they shall be set at liberty forthwith, if not required in any

ot her case.

(C. Nagappan)

New Del hi
July 8, 2014
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Hon' bl e M. Justice C. Nagappan pronounced the judgnment of the
Bench conprising Hon' ble M. Justice T.S. Thakur, Hon'ble M.
Justice V. Gopala Gowda and Hi s Lordshi p.

In ternms of the reportabl e judgnent the appeal is allowed:

"20. As a result of our above discussion, we hold
that the case against the appellants has not been
proved beyond a reasonabl e doubt and they are
entitled to benefit of doubt. Thei r appea
consequently succeed and is allowed and the

convi ction and sentence inposed on them are set
asi de and they shall be set at liberty forthwth,
if not required in any other case.”

( MAHABI R SI NGH) ( VEENA KHERA)
COURT MASTER COURT MASTER
(Reportable judgment is placed on the file)



