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I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2610 OF 2004

MS. U P. STATE BRI DGE

CORPORATI ON LTD. ... Appel | ant
VERSUS
COLLECTOR OF CUSTOMVS, ALLAHABAD ... Respondent
ORDER
The  appel | ant herein is a public sector

undertaking of the State of Uttar Pradesh and has been
undert aki ng construction projects not only within India but

out of India as well

For some contract, awarded to the appellant in
Iraq, it had purchased certain equi pnents/ nachinery of
foreign origin. After the project in Iraq was over, these
machi neri es were sent to Nepal as the same was required for
conmpl etion of another contract in Nepal. The contract in
Nepal was over sone time in the year 1990. Since this
machi nery was not required in Nepal, the appellant decided

to inport the sane to India. For this purpose, Bill of
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16. 04. 1990 and 13.5.1990 were fil ed. In these bills of

entries, the valuation was disclosed by the appellant by
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adopting a fornula as under: -

When the nmachi nery was brought to Nepal after its use
for about six years in Iraq, the valuation thereby was

ascert ai ned by enpl oyi ng a Chartered Engi neer. The



appel I ant, on t he sai d val ue, appl i ed t he formul a of
depreciation for a period of three years for which it was
used i n Nepal . In this way, the value which was arrived at

was decl ared as the val ue of these equiprments.

The Departnent did not accept the aforesaid fornula for
arriving at the valuation of these machineries. As per the
Department, since no sale was involved, the value of the
machi neri es had to be fixed by applying depreciation nethod
interms of Circular No. 493/124/86-CUS dated 19.11. 87
This Gircular provides for the rate of depreciation that
has to be applied in the first year, second year, third
year and onward etc. However, at the sane tine, it also
mentions that the depreciation has to be subject to an
overall limt of 70 per cent. By applying the circular on
t he pur chase val ue of t he machi nery, 70 per cent
depreciation was given and the value thus arrived at was
treated as the value of the nmachinery for the purpose of

import Bill.

Thi s becane the reason for the show cause notice
dated 23.7.90 which was issued for recovery of short |evy

under section 28 of the Custons Act, 1962, culminating into
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Order-in-Origi nal passed by t he adj udi cati ng aut hority
demandi ng duty for t he sum of Rs. 37, 73, 460/ - . The

appel I ant chal |l enged the said order by filing the appea
bef ore the Conmi ssioner (Appeals), who, however, disnissed
t he appeal and passed orders dated 14.08.1992 confirm ng
the af oresaid denmand. Furt her appeal to Custom Excise &
Gold (Control) Appellate Tribunal (hereinafter referred to
as 'CEGAT') yielded the sane result as the CEGAT has al so
di sm ssed t he appeal vi de orders dat ed 28. 05. 2001 by
observing as under: -
"We have heard the rival subnissions. W have al so

perused the case records. We note that in the
instant case it is only transfer of the goods from



Iraqg to Nepal and Nepal to India. There was no sal e,

t her ef or e, t he question of det erm nati on of
transaction value did not arise. Only course open

to the departnent in the instant case was to take the
ori gi nal val ue and al | ow depreci ating whi ch
authorities below have rightly done."

W find that section 14 of the Customs Act, 1962 deal s
with valuation of goods for the purposes of assessnent.
Sub-section (1) thereto, with which we are concerned in the
present case, reads as under: -

SECTI ON 14. Val uati on of goods for purposes of
assessnent..-- (1) For the purposes of the Custons
Tariff Act, 1975 (51 of 1975), or any other law for
the tine being in force whereunder a duty of custons
i s chargeabl e on any goods by reference to their
val ue, the value of such goods shall be deenmed to be
the price at which such or like goods are ordinarily
sold, or offered for sale, for delivery at the tinme
and place of inportation or exportation, as the case
may be, in the course of international trade, where
the seller and the buyer have no interest in the
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busi ness of each other and the price is the sole
consi deration for the sale or offer for sale:

Provi ded that such price shall be cal cul ated
with reference to the rate of exchange as in force on
the date on which a bill of entry is presented under
section 46, or a shipping bill or bill of export, as
the case may be, is presented under section 50;"

The reading of the aforesaid provision manifests that
the valuation of the inported goods is to be arrived at by
ascertaining the price at which such or |ike goods are
ordinarily sold or offered for sale for delivery at the
time and place of inportation or exportation. Ther ef or e,
the method to be enployed, as per the aforesaid provision
is to ascertain as to how nmuch woul d be the price of such

goods if they are to be ordinarily sold or offered for

sal e.

In exercise of powers contained under Section 156
of the Custons Act, Custons Val uation (Determnation of
Price of Inported Goods) Rules 1988 have al so been franed.
In those cases, where it is not possible to determ ne the

price at which such goods are ordinarily sold or offered



for sal e, Rul e 8 provi des for resi dual met hod and
sti pul at es t hat t he val ue shal | be det er m ned usi ng
reasonabl e neans consistent with the principles and genera
provi si ons of t he said Rul es as wel | as provi si ons of
sub-section (1) of Section 14 of the Custons Act as al ready

repr oduced above.
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It cannot be denied that one of the reasonabl e nethod
consistent with the principles of valuation would be the
depreci ati on net hod. In order to ensure that in enploying
the met hod of depreciation the authorities do not take
di vergent views and apply a uniformnmethod, circul ar dated
19. 11. 87 has been issued whi ch has been relied upon by the
authorities in the present case. The circul ar reads as
under: -

" Subj ect: Valuation of second- machi nery and

fixation of Scale of depreciation.

1. The question of prescribing a fixed scal e of

depreciation to be allowed for valuation of

i nported second-hand machi nery has been under

consi deration of the Mnistry. This is considered

necessary so as to avoid dispute in the valuation

of inported second-hand machi nery and consequent

delays in their clearance

2. It has been decided that depreciation nmay be

all owed for arriving at the assessabl e val ue of
second- hand machi nery on the follow ng scale : -

(i) For every quarter 16
during first year......... 4%

(ii) For every quarter 12
during 2nd year............ 3%

(iii)For every quarter 10
during 3rd year......... 2.50%

(iv) For every quarter 8
during 4th year........... 2%

Subj ect to an overall limt of 70% 46

3. It may be pointed out that under the Inport

Policy, inporters of second-hand machinery are
required to produce a certificate from a
pr of essi onal independent chartered engi neer or any
equi valent institute in the country of supply of
t he machi nery. This certificate, inter alia,
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i ndi cates the currency, C. 1.F. value of the
machi nery, if purchased now, year of manufacture of



the machi nery and the sale price of the suppliers
besi des present condition of the nachinery and
nature of reconditioning or repairs, if any,
carried out. This infornation if otherw se found
acceptabl e woul d enable the officers to determ ne
the original value of the machinery for purpose of
al | owi ng depreciation on the scale nentioned above.
The cost of reconditioning done to the machinery
(whi ch woul d be available in the chartered
engi neers certificate) my be added to the
depreci ated value for the rel evant year in which
recondi ti oni ng was done. The depreciation will be
cal cul ated on the original value of the machinery
under inport.

4, The above instruction would apply to inport of
second- hand nmachi nery, includi ng machi nery being
i mported by project exporters.

5. Pl ease acknow edge receipt of this letter."

In the present case, we find that no efforts were made
ei t her by t he Depart ment or even by t he appel | ant
ascertain the price at which the inported nmachineries could
generally be sold or offered for sale. Had that been done,

same woul d have been in consonance with the provisions of

section 14(1) of the Custons Act. It appears that both the
parties pr oceeded on t he basi s t hat such price is
ascertai nabl e and therefore resorted to t he met hod
depreci ati on. Even the appellant did so, though the basis

of this exercise as adopted by the appellant was erroneous.

For six years period i.e., when the machinery was used in

Irag and thereafter, it was brought to Nepal, its value as

on that date was ascert ai ned. Thus, for that period, it

took into consideration the value which was fixed by the
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Chartered Engi neer. Thereafter, for remaining three years,
when it was in Nepal and brought to India, depreciation

met hod i s adopt ed.

In such circunmstances, we do not find any error in

applying the circular dated 19.11.87 in the instant case.

We, thus, do not find any nerit in this appeal and the

same is, accordingly, disnm ssed.

to

not

of



......................... . J.
[ ROHI NTON FALI NARI MAN ]
New Del hi ;
March 27, 2015.
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| TEM NO. 104 COURT NO. 15 SECTION 111
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Cvil Appeal No(s). 2610/ 2004
MS. U.P. STATE BRI DGE CORPORATI ON LTD. Appel | ant (s)
VERSUS
COLLECTOR OF CUSTOMVS, ALLAHABAD Respondent (s)

(with appln. (s) for stay and office report)
Date : 27/03/2015 This appeal was called on for hearing today.
CORAM :

HON' BLE MR. JUSTICE A K. SIKRI

HON' BLE MR. JUSTI CE RCHI NTON FALI NARI MAN

For Appellant(s)

Dr. Seena Jain, Adv.
M. Dushyant K. Mahant, Adv.
M. M P. Vinod, Adv.

For Respondent (s)
M. Ashok Panda, Sr. Adv.
M. T. C. Sharma, Adv.
Ms. Suni ta Rani Singh, Adv.
M . B. Krishna Prasad, Adv.

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is dismssed in terns of the signed order.

(Ni dhi Ahuj a) (Suman Jai n)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]



