ear

as

no

or

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 8312 OF 2003
Conmmr. O Custons, Kol katta Appel | ant ('s)
VERSUS
Ms. Diascans (India) Ltd. Respondent ( s)
ORDER
The r espondent herein had i mported one Nuc

Magneti ¢ Resonance Scanner, which is a nedical instrument,
for the purpose of using it in the hospital. The respondent

cl eared t he sai d i nstrunent wi t hout any i mport duty

exenption in ternms of the Notification No.64/88-CUS dated
1.3.1988 was sought for and given. This Notification |ays

down certain condi tions on t he ful fill ment of whi ch

import duty is payabl e. One condition is that the hospita
for which such a machinery is used is to be certified by the

M ni stry of Heal th and Fam |y el f ar e, to be run

substantially aided by such charitabl e organi zati on as may
be approved. There are other conditions which are to be
fulfilled even after the inport of the machinery, in future

as well. These include treatnment of free, on average, to
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| east 10%

patients.

by

atl east 40% of all outdoor patients and also free to al
i ndoor patients belonging to the families with an incone

| ess that Rs.500/- p.m and keeping for this purpose at
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of al | t he hospi t al beds reserved for such

It is an admtted fact that after use of this



equi prent for few years the respondent had sold the same to

anot her est abl i shnent known as Ms. Fl orence
Medi cal - cum Di agnostic Centre (P) Lt d. Siliguri. Thi s
treated as t he breach of t he aforesaid Noti fi cation
No. 64/ 1988.

It would also be relevant to state here that at the
tinme of inport, whether the respondent would be entitled to
exenption under the aforesaid Notification or not was the
di spute whi ch had ari sen. The matter had come up to this
Court. Bef ore this Court t he r espondent had gi ven
af fidavit of undertaking in which apart fromagreeing to
fulfill the aforesaid conditions, it was al so agreed that
the equi pnment shall not be di sposed of by the respondent
wi t hout 30 days clear notice in witing to the Coll ector of
Cust ons, Kol katt a. It is found by the CEGAT that there is a
viol ation of the aforesaid undertaking as well as in as nuch
as no such clear 30 days notice in witing was given to the

Custons Aut hority before di sposing of the equiprent.

In this nmanner the order of the adjudicating authority

wi t hdrawi ng the exenption and directing the respondent to

pay the duty has been upheld by the CEGAT. In the Order-in-

Oi gi nal passed, redenption fine was al so i nposed

penalty in the sumof Rs. 20 |akhs was inflicted as well.
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The Tribunal, however, after giving the aforesaid findings

has conme to the conclusion that the duty should be paid at

t he reduced val ue, i.e. depreci ated val ue si nce for few
years the obligation was nmet by the respondent. I nsof ar as
redenption fine is concerned, the same is reduced from Rs. 50

| akhs to Rs.5 | akhs and penalty |ikew se, has been reduced

fromRs. 20 | akhs to Rs.1 | akh

The Departnent is in appeal before us questioning the

is

an

and



af oresai d directions of t he Tri bunal in directing

cal cul ation of duty at t he depreci ated val ue of

machi nery as well as reduction of the redenption fine and
penal ty. Insofar as the paynent of duty at the reduced

value is concerned, M. A K Sanghi, |earned senior counse

t he

t he

may have sonething to say, but we find that in t he order

dated 3.11.2003 passed in this appeal, notice was issued
limted to the question of reduction of penalty. Therefore,
we refrain fromgoing into the issue raised in the appea
and woul d confine ourselves only to the reduction of the

penal ty.

We find fromthe inmpugned order of the CEGAT that no
reason what soever is given for reducing the penalty from Rs.
20 | akhs to Rs.1 | akh except observing that it "appears to
be excessive". W have al r eady t aken not e of
ci rcunst ances under which the breach has been commtted by

t he respondent. More serious breach is the violation of
4

undertaking given to this Court.

In these circunstances, we are of the viewthat it was
not a fit case where penalty should have been reduced. Since
the respondent is nowto pay the duty at the depreciated
val ue of the machinery, we set aside the order of the CEGAT
in so far as reduction of penalty fromRs. 20 |akhs to Rs.1
| akh is concerned and substitute the sanme by the foll ow ng

directions:

"the penalty payable shall be sanme as the
duty which is now to be paid by the
respondent on the depreciated val ue of the
machi nery, subject to maxi num of Rs. 20

| akhs.

The appeal is disposed of accordingly.

t he



............................... J.
( ROHI NTON FALI NARI MAN)
New Del hi ;
Date: 23. 3. 2015.
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| TEM NO. 102 COURT NO. 13 SECTI ON 11
SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No(s) . 8312/ 2003
COMWNR. OF CUSTOMS, KOLKATTA Appel | ant (s)
VERSUS

M S. DI ASCANS (I NDI A) LTD. Respondent ( s)

(with appln. (s) for stay)
Date : 23/03/2015 This appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTICE A K. SIKR

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) A. K. Sanghi , Sr. Adv.
Bi nu Tant a, Adv.
Sudhir Walia, Adv.
Ni hari ka Ahl uwal i a, Adv.
Sadhna Sandhu, Adv.
B. Krishna Prasad, Adv.
For Respondent (s) Sadapur na Mikherj ee, Adv.
Kunal Chatterji, Adv.
Kabi r Shankar Gose, Adv.
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UPON hearing the counsel the Court namde the follow ng
ORDER

The appeal is disposed of in terns of the signed order.

( SUVAN WADHWA) ( SUMAN JAI N)
AR- cum PS COURT MASTER

(SI GNED ORDER |'S PLACED ON THE FI LE)



