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record and with office report)
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K.K. Msra, Adv.

Raj a Venkat appa Nai k, Adv.

Vijay Kumar Ravi, Adv.

Appel | an

Responde



M. Rameshwar Prasad Goyal, Adv.

M. MM Kashyap, Adv. (N.P.)

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The Appeal is allowed in terns of the signed order.

(Parveen Kr. Chaw a) (Kanwal Si ngh)

Court Master Court Master

[ Signed Order is placed on the File]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6686 OF 1999

Abrar Sadur Rehanman Appel | ant ('s)

Ver sus

Mohd. Abdul Rehman & Os. Respondent (s)

ORDER

Aggri eved against the order of the Hi gh Court in Second Appeal

No. 447 of 1992, one of the def endant - appel | ant (herein-after called
"the

appellant”) has filed the present appeal by grant of special |eave.

The Hi gh Court by the inmpugned judgnent has accepted t he appeal

filed by the plaintiff-respondent No.1l(herein-after called "the respondent™)



and set aside the findings recorded by the first appellate court. At the time of

adm ssion of the Second Appeal, the follow ng substantial questions of |aw

was franmed:

"Whet her the appellate court was justified in reversing the
finding of the trial court as to the identity of the property
involved in OS. No.63/1/54-55 and the two gift deeds."

Al t hough the afore-nentioned question of |aw had been franed by

the High Court at the tine of adnission of the appeal, but w thout referring

to or noticing the sane, the High Court, while allow ng the appeal on re-

appreci ati on of evidence, has set asi de t he findi ngs recor ded by t he
t

appel l ate court.

In R Lakshm Narayan v. Santhi [2001(4) SCC 688], M S. V. Raj a

& Anr. v. Seeni Thevar & Ors. [2001(6) SCC 652, R V.E. Venkatachal a

Gonder v. Arul mgu Viswesaraswanm & V.P.Tenple & Anr. [2003(8) SCC

752], ™M Mhamuad Ali (D) by L.Rs. v. Jagadish Kalita & Os. [2004 (1)

SCC 271], Thiagarajan & Ors. v. Sri Venugopal aswamay B. Koil & Os.

[JT 2004(5) SC 54], this Court has held that the H gh Court can exercise its

jurisdiction under Section 100 CPC to entertain the Second Appeal only on a

subst anti al question of law franed at t he time of adm ssi on or at

subsequent stage, and while deciding the sane confine itself to the questions

of | aw franed.

Since the High Court has failed to take notice of the questions of

law franed at the tine of adm ssion of the Second Appeal and decided the

same as if it was hearing the First Appeal, the judgnment under appeal cannot



be sust ai ned. Accordingly, the sane is set aside and the case is rentted

back to the Hi gh Court for a fresh decision in accordance with | aw. The

H gh Court would be at liberty to either decide the appeal on the question of

law, already framed, or re-frane the question of lawif the same arises from

the findings recorded by the first appellate court.

As the present proceedings pertain to a suit instituted in the year

1976, we would request the High Court to take up the appeal on priority

basis and dispose it off as expeditiously as possible.

The Registry is directed to transmt the record of this case to the

Hi gh Court forthwith.

The appeal is allowed accordingly.

New Del hi ;e
March 03, 2005. (A K. MATHUR)



