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REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 2719 OF 2008
[Arising out of SLP(C) No. 6609 of 2006]
PAPPAYAMVAL c APPELLANT( S)
: VERSUS:
PALANI SWAMY AND ANR. ce RESPONDENT( S)
ORDER
1. Leave granted.
2. This appeal is directed against a judgnment and order dated

19.

29. 4. 2005 passed by a learned Single Judge of the H gh Court of

Judi cature at Madras in Second Appeal No. 1722/1993, dism ssing the
second appeal preferred by the appellant herein froma judgnment and
decree dated 17.9.1993 passed in A S. No. 105/1993 by the Additiona
Subordi nate Judge, Erode affirm ng the judgnment and decree dated
28.2.1991 passed by the First Additional District Munsif, Erode in O S

No. 2784 of 1981.

3. The rel ati onship between the parties is not in dispute. They are
descendant s of Ramanna Gounder. Kuppanna Gounder, who was his

son, by reason of two deeds of sale dated 14.12.1932 (Ext. B.1l) and
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7.1934 (Ext. B.2), purchased the properties in suit which were

described as ItemNos. 1 & 2 in the Schedul e appended to the Pl aint.

Kuppanna Gounder had two w ves, Mithanmal and Sel | anmal .

Dur ai sany Gounder was born through his first w fe Miuthanmal. The

appel l ant herein (who was the plaintiff in the original suit) is the

daughter-in-law of the said Muthanmal, her husband bei ng Durai sany

Gounder. The said Kuppanna Gounder died on 30.7.1939. Sellammal -

the second wi fe of Kuppanna Gounder was the original defendant No. 2.

She died on 28.6.1995 | eavi ng behind her son Pal ani sany, who was

arrayed as defendant No.1 in the suit and a daughter Rukmani. After

the death of Sellammal, Rukmani, who was inpl eaded as respondent



herein was clainmng her right, title and interest in the suit property by
reason of a WIIl purported to have been executed by Sellammal in her

favour on 10. 6. 1983.

4, I ndi sputably, on or about 30th July, 1956, a partition took place
bet ween Ramanna Gounder, grandfather of Duraisany CGounder, and

Pal ani sany as al so his paternal uncles. Sellammal was not a party to

the said partition which took place on 30 th July, 1956. The suit

properties were not included in the said partition.

5. The contention of the respondents in the said suit was that the
suit properties were given by way of a famly settlenent in favour of

Sel |l ammal by Kupanna Gounder for her maintenance during her life
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time as she was narried at a very young age.

6. It is stated that although the purported settlenent was made in
the year 1939, the Patta was changed in the nane of Sallammal only in

the year 1971. Appellant filed a suit for partition claining half share in
the suit properties. Her admitted case is that the properties in suit
wer e purchased by Kupanna Gounder and, thus, the same were his self-
acquired properties. In view of rival contentions of the parties in the

said suit, as noticed herei nbefore, issues were framed, which inter alia,

wer e:
1. Whether the suit properties were given to the 2 nd defendant as
per fam |y arrangenent as nai ntenance?
2. Whether D-2 had nade her rights over the suit properties
fructify by adverse possession and renoval of possession?
7. Both the aforenentioned issues were decided in favour of the

defendants both by the |l earned Trial Judge as also the First Appellate
Court.
8. In the second appeal preferred by the appellant herein, the only

substantial question of |aw which was rai sed reads as under



"Whet her the finding of the Courts below, that the second

respondent proved her hostile title coupled with exclusive

possessi on and enj oyment to t he know edge of t he
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appel lant, is correct in law or not?

9. Appel lant herein in the said second appeal filed an application
for adduction of additional evidence in ternms of Order 41 Rule 27 of the
Code of Civil Procedure (CPC) for bringing on records four itens of
docunents which are as under:

"1. Certified copy of the statement of Chellamual, the

deceased, 2nd r espondent her ei n, bef ore t he Land

Acqui sition Oficer dated 29.3.1954.

2. Certified copy of Award No. 18/54 dated 29.3.1954 on

the file of the special Deputy Collector, Land Acquisition

Lower Bhavani Project, Erode.

3. Certified copy of the Irrigation pernit issued by the

Executive Engineer, |.B.R Canal Division, Erode, in pernmit

N. A/ 2192 in respect of S.F. No. 707/A

4. Certified copy of irrigation pernmitted issued by the

Executive Engineer, |.B.R Canal Division, Erode, in pernmt
No. A/ 2193 in respect of S.F. No. 707 B.1."

10. I ndi sput abl vy, t he sai d application was resisted by t he
respondents herein. They filed their counter affidavit to the said

application. By reason of the inpugned judgnment, the Hi gh Court

al t hough answered the substantial question of |aw fornulated therein

in favour of the appellant, it refused to allow the appellant herein to

adduce additional evidence as prayed for in his application dated

10. 9. 1997.

11. The Hi gh Court opined that the appellant had failed to show

that due diligence was exercised by her to collect the relevant records

even during the trial of the suit. It was noticed that the suit was filed in
the year 1981. The Trial Court delivered its judgnment in 1991. The
First Appellate Court delivered its judgnent in 1993 and the second

appeal was filed in the sanme year. The Hi gh Court opined that no

ground had been shown by the appellant for filing the said application

under Order 41 Rule 27 of CPC only on or about 9.9.1997 i.e. after a

period of four years. It was furthernore held that the Court could

pronounce the judgnment even without the said additional documents.



12. M. Balaji, | ear ned counsel appearing on behal f of the
appel lant, in support of this appeal, would subnit that Item No.1 of the
application for adduction of additional evidence contains a statement of
Sel l ammal (since deceased) that the properties in the suit were joint
fam |y properties and if that be so, the appellant and her husband
Dur ai sany Gounder had coparcernary interest therein. It was
furthernore urged that the very fact that the first respondent as also the
original defendant No.2 had raised the contention of acquiring the

i ndefeasible title in the suit property by prescription goes to show that
the appellant had title in the suit property. Reliance in this behalf has
been placed in P.T. Minichi kkanna Reddy and Ors. vs. Revanma and

O's., [2007 (6) SCC 59].

13. M. Viswanatha Shetty, |earned senior counsel appearing on
behal f of the respondents, on the other hand, would submt that
keeping in view the fact that the only substantial question of |aw
formulated in the second appeal by the High Court related to question
of adverse possession, no case has been nmade out for interference with
t he i npugned j udgnent. It was furthernore submtted that the
purported statenent nade by Sellanmal, should have been brought on
record during her life tine so as to enable her to deny or explain the
same. It was furthernore submitted that other documents nentioned in
the said application for adduction of additional evidence were not

rel evant for the purpose of determ nation of the issues.

14. The Hi gh Court while exercising its power under Section 100 of

CPC has a limted jurisdiction.

15. Bef ore proceeding to hear out the second appeal, a substantial
question of law rmust be fornul ated, subject to the exceptions contained
in sub-section (5) of Section 100 of CPC. Determ nation of the second

appeal nust be kept confined to the question so fornul at ed.



16. We have noticed hereinbefore that both the issues which were
franed by the | earned Trial Judge were deci ded agai nst the appellant.

Even if it was held that the original defendant No.2 was not entitled to
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claimany right, title and interest in the suit property by adverse
possessi on or ot herw se, she has been held to be entitled to claimher
right, title and interest on the basis of the settlement and as a

mai nt enance hol der, which fructified in absolute ownership in terns of

sub-section (1) of Section 14 of the Hi ndu Succession Act, 1956

17. It is beyond any doubt or dispute that both the Courts bel ow
have arrived at a finding of fact that a famly settlenent by way of

mai nt enance was arrived at by the aforenenti oned Kuppanna Gounder

in favour of Sellammal, as far back as in 1939. The Courts bel ow have

al so noticed the subsequent dealings of the said properties by Sell amal
as also the fact that in the deed of partition dated 30.7.1956, the said
properties had not been nmentioned to arrive at the finding that the
contentions raised by the said defendant was acceptable. The said

finding of fact is a concurrent one.

18. Qur attention has, furthernore, been drawn to the fact that even
at a later stage, one of the properties had been sold by her exclusively,
and in the said deed of sal e Durai swany Gounder was an attesting

witness. If that be so, indisputably she had a right to deal with the said
properties as if she was the owner thereof. It was furthernore not the
case of the appellant that the properties in suit were just fanmly
properties. According to the appellant herself, the sane were self-

acquired properties of |ate Kupanna Gounder.
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19. Even whil e executing the deed dated 4.9.1962, Duraisany

Gounder had not settled the properties in suit in favour of his wife, the
plaintiff-appellant herein, which also go to show that he never laid any
claimover the said properties.

20. The concurrent finding of fact arrived at by the two Courts

bel ow were binding on the H gh Court. As a matter of fact, as noticed



her ei nbefore, the High Court had not formnul ated any substanti al

question of law so as to enable it to decide the second appeal on the first
issue viz. the inherited right of the original defendant No.2 in the suit
properties. Even then, assuming that the appellant’s application for
adduction of additional evidence under Order 41 Rule 21 of the CPC

shoul d have been entertained by the H gh Court at the stage of second
appeal , in our opinion, the sane would have ended in futility as no
substantial question of |law was fornulated by the Hi gh Court to

interfere with the said findings of fact.

21. Furt hernore, the Hi gh Court proceeded to determ ne the

substantial question of law fornmulated in the second appeal in favour of
the appellant on the prenise that the original defendant No.2 herself
having clained the right, title and interest in the properties in terns of
oral settlenent by way of nmintenance, which according to her, had
fructified in an absolute ownership in terns of sub-section (1) of Section

14 of the H ndu Succession Act, 1956, could not have cl ai ned
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prescriptive right over the said properties.

22. For the reasons aforenentioned, there is no nerit in this appea
whi ch is dismissed accordingly. However, in the facts and circunstances

of this case, there shall be no order as to costs.

.......................... J
(S.B. SINHA)
.......................... J
( LOKESHWAR SI NGH PANTA)
NEW DELHI ,
APRIL 9, 2008.
| TEM NO. 4 COURT NO. 6 SECTI ON XI |

SUPREME COURT COF I NDI A
RECORD COF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).6609/2006

(From the judgenent and order dated 29/04/2005 in SA No. 1722/1993 of the
H GH COURT OF MADRAS)

PAPPAYAMVAL Petitioner(s)

VERSUS



PALANI SWAMY AND ANR. Respondent ( s)

(Wth office report)
(FOR FI NAL DI SPOSAL)

Dat e: 09/04/2008 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE S.B. SI NHA
HON BLE MR JUSTI CE LOKESHWAR SI NGH PANTA

For Petitioner(s) M. S. Balaji,Adv.
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V. N. Subr amani am Adv.
Madhusumi t a, Adv.

Ari bam GQuneshwar Shar na, Adv.
For Respondent (s) Vi swanat ha Shetty, Sr. Adv.
R. Nedumar an, Adv.

Sandeep, Adv.

SSS 5FS

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.
Heard the | earned counsel for the parties.
For the reasons nentioned in the signed order, there is no
merit in this appeal which is dism ssed accordingly. However, in the
facts and circunstances of this case, there shall be no order as to

cost s.
(A.S. BISHT) (PUSHAP LATA BHARDWAJ)
COURT MASTER COURT MASTER

(Reportabl e signed order is placed on the file)



