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1. Appel I ant herein chall enges the judgnent of the High Court

affirm ng the judgnent passed by the Sessions Court. The Sessions
Judge convicted the appellant/accused Sunder Singh for offences

under Sections 302, 307 and 436, Indian Penal Code (1PC). VWi | e he
was awarded the death sentence along with a fine of Rs.5,000/- and

in default to suffer further rigorous inprisonnent for one year, he

was gi ven the puni shnment of seven years along with fine of Rs.

5,000/- and in default to suffer further rigorous inprisonnent for

one year separately on the other two counts.

2. The incident in this case had taken place on 30.6.1989 in

vil | age Mahar ghet i , Pat war i Crcle Dangol i in t he new y forned
Di strict Bageshwar (which was part of District Alnmora at the tine

of incident). In this ghastly incident, Pratap Singh, his wfe

Nandi Devi, his elder son Bal want Singh (aged about 28 years),

anot her son Prem Si ngh (aged about 19 years), daughter Kam a (aged

about 16 years) lost their lives while wife of Balwant Singh,

nanely, Vinma Devi (PW1) sustained grievous burn injuries. Five

victims who lost their lives including Balwant Singh were roasted
alive and died either on the spot or while being taken to the

hospital or in the hospital. Bal want Si ngh, however, was al nost
beheaded whil e he also suffered the burn injuries. The prosecution
all eged that this incident took place at about 10 p.m when all the
victinms were taking their dinner in the ground floor roomof their

house. The appel | ant/accused cane there with jerry can contai ning
petrol and burning torch and threw the petrol in the roomand after
setting fire by torch, he shut the door of the room Though Bal want

Singh was in flames he nanaged to come out of the room by opening

t he door. However, as soon as he cane out of the room the accused
who was still waiting there gave hima sword bl ow on the neck
because of which he fell down dead out side the house. The ot her

five fam |y menbers who sustained severe burns al so died barring
Vim a Devi who al one survived. Nandi Devi died on the way to the
Primary Health Centre at Baijnath while Pratap Singh al so died

there itself. Kam a and Prem Singh died in the District hospital



Alnora later on, where they were shifted from Baijnath.

3. I nf ormant Kheem Si ngh (PW2) prepared a witten report and

handed over to the Crcle Patwari, Hyat Singh (PW13). In fact
Hyat Singh (PW13) cane al npst imediately after the incident and

so did the other witnesses |ike Chanar Singh (PW3) and Rewadhar

(PW4). At t he time when t hey r eached t he spot al nost
simul taneously, Pratap Singh was alive, who told these w tnesses

that accused Sunder Singh had burned them by throw ng petrol from

jerry can and by torching the house thereafter. Even Vim a Dev
(PW1), the wife of Balwant Singh told Hyat Singh (PW13) about the

i ncident and al so about the attack on Bal want Singh by the accused.

Hyat Singh (PW13) started the investigation. He inspected the

burnt house and the spot where Balwant Singh's body was |vying. He
found that Bal want Singh was dead and had suffered a serious injury

on his neck. The other injured barring Bal want Singh were sent

first to the Primary Health Centre, Baijnath. Nandi Devi, however,

di ed even bef ore r eachi ng t he Primary Heal th Centre, Bai j nat h,
while Pratap Singh is said to have died after reaching the Health

Centre. Dr. K C Joshi (PW12) exanined Vima Devi (PW1) and

noted the injuries suffered by her, so also Kanla and Prem Si ngh

were exam ned by him and he noted their injuries in the nedica

certificates (Exhibits Ka-9, Ka-10 and Ka-11). Thereafter, the
injured were sent to District Hospital, Alnora in view of the

seriousness of their injuries. When the three injured were at
District Hospital, Al nora, the dying declarations of Prem Singh and

Vima Devi (PW1) were recorded on 1.7.1989 by Narender Singh Patel

(PW9), Sub- Di vi si onal Magi strat e, Bar amandal , District Al nor a.
Before this, Hyat Singh (PW13) had conpl eted his inspection of al

the spots and had attached burnt radi o, danaged pl astic gall ons,

burnt breads and cut pieces of can fromthe scene of offence. He
al so found a cover of the sword (described as ‘Khol’) and also a

pi stol which had two bullets init. He al so held the inquest on

the dead body of Balwant Singh and thereafter on the body of Pratap

Si ngh and Nandi Devi . These bodies were sent for post nortem In

the District Hospital, Al nmora, Prem Singh died on 1.7.1989 itself



while Kamla died | ater on after the treatnent. Vima Devi (PW1),
however, mracul ously survived. The i nquests and the post nortem

on the dead bodi es of Kaml a and Prem Singh were al so conduct ed

later on by the doctors. Al the five dead bodies had suffered
extensive burn injuries, alnost to the extent of 70% or 80% Vim a
Devi (PW1), however, niracul ously escaped and survived, though she

had al so suffered 70% of the burn injuries. After the preliminary
i nvestigation was conpleted by Hyat Singh (PW13), the sane was

entrust ed to C.BCl1.D and | nspect or K R Tant a (PW14), who
conpl et ed t he remai ni ng formalities of t he i nvestigation. The
accused was abscondi ng. He was found only in July, 2002 after a

| apse of 12 years. It was then that the natter was conmmitted to

Sessions on the basis of the chargesheet already fil ed.

4. The chargesheet was for the of fences under Sections 302, 307

and 436, | PC. The Sessi ons Judge framed char ges. Fourt een
Wit nesses were exanined in support of the charges including Vinla

Devi (PW1) who was the injured eye wtness. Kheem Si ngh (PW2),

who was the author of the First Information Report (FIR), was

exanined to prove the sane. Chanar Singh (PW3) and Rewadhar (PW

4) were the w tnesses who reached the spot al npbst imediately after

the incident. They were exam ned as the panch wi tnesses. Dan
Singh (PW5) also acted as a panch on the inquest, so al so Daya

Kri shna (PW7) and Ranesh Singh Rotella (PW8) were exanined to

prove the inquest panchnamas on the dead bodi es. Nar ender Si ngh
Pat el (PW9), Sub- Di vi si onal Magi strat e, Bar amandal , District
Al nora was exanined to prove the dying declarations of Vima Devi

(PW1) and Prem Singh, which was recorded by himon 1.7.1989. Dr.
N. D. Punet ha (PW6), Dr. H G S Manr al (PW 10) and Dr. Nanda
Val | abh Sharma (PW 11) were the doctors conducting the post nortem

while Dr. K C. Joshi (PW12) was the doctor who had examined Vinla

Devi (PW1) and Prem Singh and had issued nedical certificates to

t hem Hyat Singh (PW13), the investigating Patwari and | nspector

K. R Tanmta (PW14) were exanined as the investigating w tnesses.

5. The accused abjured his guilt. He raised the defence of

false inplication on account of the ennmity due to |and. However ,



| ear ned Sessions Judge cane to the conclusion on the basis of the
evi dence of Vima Devi (PW1) and the dying declaration of Prem

Singh and the other substantive evidence that it was accused Sunder

Si ngh who had torched the ground fl oor roomon the fateful day

resulting in the victins being roasted alive. It was also held
that the prosecution had proved that the accused had dealt a sword

blow on Bal want Si ngh al nost beheadi ng hi m and on t hat cou
nt

proceeded to convict the accused and awarded the sentences which
have al ready been nenti oned.

6. Si nce t he deat h sent ence was or der ed t here was a dea
th

reference made in the High Court. The accused also filed an appea
chal I enging his conviction. The H gh Court came to the concl usion

that the Sessions Judge was right in convicting the accused.
The

H gh Court al so endorsed the opinion of the Sessions Judge that

this was a rarest of rare case and, therefore, affirnmed the death

sent ence awar ded to t he accused by t he Sessi ons Judge.
The

j udgnent af firmed by t he Hi gh Court has now fallen for
our

consi derati on.

7. Shri Y.P. Singh who was appoi nted as Ami cus Curiae urged

before us that it could not be said that it was the accused who was

the perpetrator of this crine. According to the | earned Counsel

the prosecution was not able to prove the guilt. He cont ended t hat
the evidence of Vima Devi (PW1) could not be accepted as there

wer e i nher ent pitfalls in her evi dence. Firstly, she was
an

interested witness and secondly, her ability to see at night at 10

O cl ock was suspect. W have been taken through the whol e evi dence
to show that there were contradictions and material omissions in

her evidence. The | earned Counsel further argued that the so-
cal l ed dying declaration by Prem Si ngh was al so a suspect docunent

and was not creditworthy. He pointed out that the said dying
decl aration of Prem Singh did not have the endorsenent of the

doctor about Prem Singh being in fit condition to nake a dying

decl arati on.



8. Lastly, learned Counsel suggested that this could not be

said to be a rarest of rare case and the High Court has erred in

affirmng the death sentence

9. As against this, the | earned Counsel appearing on behal f of

the State supported the judgnent and contended that the evidence of

Vima Devi (PW1) was extremely inportant and credi ble and she was

herself an injured w tness. He pointed out that being a relative

and having | ost her near and dear ones she is not likely to screen

the real offender. She had all the opportunity to see and since
t he accused was t he r eal uncl e of her husband, there was
question of any m s-identity al so. He poi nt ed out t hat

evidence is extrenmely natural and she had not tried to rope in

ot her persons. It was further pointed out that there was nothing

to suspect the dying declaration of Prem Singh. As regards the
absence of t he endor senent of t he doct or, t he | ear ned Coun
suggest ed t hat it cannot be forgotten t hat t he sai d dy
declaration is recorded by an independent witness. He al so pointed

out that the victimwas fully conscious and had survived after the
dyi ng declaration for substantial time which would suggest that he

was conpl etely conscious at the tine when the dying declaration was
recor ded. It was further argued by the | earned Counsel that this
was the nost dastardly act on the part of the accused that he not

only set the house to fire but also closed the door thereby he

di splayed his foul intention to elimnate the whole fam |y and he

was successful in elimnating the whole fam ly. Learned Counsel

poi nted out that two of the victins were extrenely young being 16
years and 19 years old and had not even seen their |ives.

| earned Counsel brought to our notice the fact that the accused

remai ned abscondi ng for 12 | ong years. Hi s bei ng remai ni ng
abscondi ng for 12 years was al so a clear cut circunstance agai nst

him According to the | earned Counsel, therefore, this was a rarest

of rare case

10. It has to be borne in nind in this case that there is no

scope of a mistaken identity for the sinple reason that the accused

was the real brother of Pratap Singh. Agai n, because the house was

no

t he

sel

ng

The



set to fire there was anple light available for identifying the

accused.

11. The prosecution basically relied on the evidence of Snt.

Vima Devi (PW1) whose evidence was exani ned by us very closely.

She is a natural witness and there can be no dispute about her

presence on the spot. She is also an injured witness as she has
hersel f suffered 70% burns. She was very fortunate to survive.

Learned counsel criticized the evidence by saying that she had

obvi ously deposed in an unnat ur al manner by claimng that
accused was carrying three Jerry cans, opened them one by one and

pour ed petrol. It was also pointed out that initially in her

st at enent whi ch was recor ded as dyi ng decl arati on, she
suggested that the roomwas set to fire by a match stick. I n her
cross exam nation, however, she refuted that claim A fantastic
theory was introduced in her cross-exam nation that her husband

di ed because he dashed agai nst sharp st one. Consi deri ng
overal | evidence which has been accepted by the Trial Court and the

Hi gh Court, we are of the clear opinion that this Wi t ness

reliable and the Courts below cormitted no error in accepting the

evi dence of Vima Devi (PW1). It cannot be forgotten that the
witness has identified the jerry cans, the sword etc. which were

lying in her courtyard. There were undoubtedly some contradictions

and omi ssions in her evidence and the dying declaration but in our

opi ni on t hey wer e not subst anti al enough o) as to af f ect t he
credibility of her evidence. She undoubt edly suggested in her
Exami nation-in-Chief that the accused was carrying jerry cans. She

has referred ‘jerry cans’ in plurals- "Uske hath ne petrol va

diesel k jerry can thhe". She then identified the three jerry cans

when the three jerry cans, which were attached, were produced in

the Court. She al so identified the cover of the sword and al so the

pi stol which was | eft behind and was found by Hyat Singh (PW13).

She has then identified all the other material objects like radio

etc. In her Cross-Exani nation, she again asserted that the accused

had three jerry cans, which she described as gall ons. She then

described that the caps of these jerry cans were cut. She coul d

t he

had

t he

is



not, however, tell as to the capacity of the said jerry cans nor

coul d she speak about their colour. She accepted the suggestion
that the accused first threw the petrol fromone jerry can and then
fromthe second and the other. She then asserted that they were
not set to fire with the match box on which she was contradicted

with her previous statenent, wherein she had suggested that the

accused had set fire by the match stick. This was, by far, the
only contradiction which was brought in her Cross-Exam nation

12. Very strangely, a suggestion was put to her that since the
accused threw the petrol fromthree jerry cans one after the other,

they could run out and catch the accused. In her further Cross-
Exami nation, however, she adnmtted that her statement was properly

recorded by Narender Singh Patel (PW9), Sub-Divisional Mgistrate,

Bar amandal , District Al nora. She al so admtted that she had stated

in her dying declaration that there was one jerry can. In ou
r

opi ni on, t he Wi t ness, in her dyi ng decl aration dat ed 1.7.1989

ment i oned about one jerry can as she had seen the accused throw ng

the petrol fromone jerry can. Very strangely, this contradiction
was not got proved from Narender Singh Patel (PW9), Sub-Divisiona

Magi strate, Baramandal, District Alnora nor was it put to him

Unl ess a contradiction is proved by putting it to the person who

records t he ori gi nal statenent, such contradiction is of
no
consequence. The only Cross-Exam nation of Narender Singh Pate

(PW9), Sub-Divisional Mgistrate was to the effect that there was
no certification on the dying declarations to the effect that both

the witnesses were in fit condition to give the statenent. When
we

see again the evidence of Vima Devi (PW1), even she was not
specifically questioned about her previous statenent nor was she

gi ven an opportunity to explain as to why she had made
t he

statement in her evidence that there were three jerry cans as in
her statenent in dying declaration that there was one jerry can
Unl ess the witness is specifically given an opportunity to explain

such contradiction, it cannot be taken note of. The very purpose



of putting t he contradiction to t he Wi t ness is to
an

opportunity to hinfher to explain a contradictory statenent, if

any. There can be no dispute that when a witness making a dying

decl aration survives, the said dying declaration does not renain

subst antive evi dence. However, as held in Ranprasad v. State of
Maharashtra [ 1999 (5) SCC 30] when such dying decl aration has been
recorded by a Magistrate then it can be used as a corroboration to

t he oral evi dence of such W t ness. Thi s Court
t he

af orement i oned deci sion of Ram Prasad (cited supra) specifically

hel d that where such statenent is recorded by a Police Oficer, its
user is barred under Section 162 Cr.P.C. However, where

recorded by a Magistrate under Section 164, Cr.P.C. it becones

usable to corroborate the witness as proved under Section 157 of

gi ve

tis

the Evidence Act. That is precisely the case here. We have very

critically exam ned the dying declaration and we are of the clear

opi ni on t hat t he dyi ng decl aration was vol unt ary, truth
uni nfl uenced by any other factor. We have considered the dyin
decl aration Vis-‘-vis t he substanti ve evi dence gi ven

Wi t ness. The only criticismagainst this dying declaration was

that the Magistrate had not got it certified by the doctor to the

effect that the witness was in a fit state of mnd to nake the

dyi ng decl arati on. That really appears to be the case.

it can not be forgotten t hat in his evi dence, t he

Nar ender Singh Patel (PW9) very specifically asserted that he had

ful and

g
by this

However ,

Magi strate

obt ai ned the opi nion of the doctor. Very surprisingly, there was

no cross-examnation at all on this very vital aspect.

the assertion that he had asked the doctor and was convinced that

the injured was in a fit position to nake a dyi ng decl arati on has

gone unchal | enged. This witness has very specifically stated that
he conpleted all the formalities and had taken all the cautions.

13. Wien we see the Exhibits Ka-30 and 31, which are seizure
Panchnamas duly proved by Rewadhar (PW4), it is seen that there

were three jerry cans found which were cut fromthe above, and as

such, were open. Qut of these three jerry cans, one was white and

Ther ef ore,



the ot hers were bl ack. It is specifically stated in the panchnanma

that all the jerry cans were snelling of petrol. In Exhibit Ka-31
the cut parts of the jerry cans were shown, which were found I|ying

on sone distance on the Western side of the spot of incident.

Therefore, there can be no dispute that actually the accused had
carried the three jerry cans full of petrol and the w tness had

seen the accused pouring petrol fromone of them It can also be

t hat t he accused m ght have utilized t he two jerry cans in
sprinkling the petrol on the roof from outside and then opening the

door, threw the petrol fromthe third jerry can remaining with him

The witness had after all seen the three jerry cans being presented

in the Court and had, therefore, tried to inprove upon the story.

However, if the three burnt jerry cans were actually found by Hyat

Singh (PW13) inmediately on the spot in a sem -burnt condition

the so-called contradiction loses all its rigor. The wi t ness was
very candid when she adnitted before the Court that she had not

stated that her husband was cut by the accused and that she had

not, therefore, referred to the pistol in her statenent. She was

al so candid in saying that she had not seen the accused assaulting

her husband. She then asserted that the accused assaul ted her

husband on his neck only once. She al so asserted that besides the

accused, she did not see anyone else on the spot. All this
suggests her truthful ness. She did not inplicate anybody el se than

t he accused. Therefore, the fact that the accused was al one and

further that Balwant Singh (deceased), after opening the door, ran

out and was thereafter imediately found cut, leads to the only

i nference t hat it was t he accused al one who assaul ted Bal want
Si ngh. It has to be kept in nmind that at that tinme, the whole
house was burni ng. The witness has expl ained that the other people

came and extinguished the fire; otherw se the whol e house woul d

have burnt. There was, therefore, enough light for the witness to
see the accused. We, therefore, do not find anything to disbelieve
this witness on account of the so-called contradictions. In fact,

the presence of this lady alongwith the other victins on the spot,
goes w t hout chall enge. Had she not been present there, she would



not have suffered 70% burns. She thus had the best opportunity to
wat ch ever yt hi ng. It was suggested that she was an interested

wi tness as the accused had enmity with her father-in-law Pratap

Si ngh. I't must be renmenbered that she herself had lost all her

kith and kin including her husband and, therefore, she would not be

i nterested in screeni ng t he r eal accused. W cannot Vi ew
her
evi dence as the evidence of an interested person. In fact, Dr.

K.C. Joshi (PW12), in his first nmedical statenment (Exhibit Ka-9),

has specifically nmentioned that she was consci ous when she was

exam ned at the Primary Health Centre, Baij nath. The certificate
descri bes her condition "patient fully consci ous, needs ur
gent

(probably treatnent), referred to Hospital, Alnora for managenent".
Therefore, even at Primary Health Centre, Baijnath, where she was

exam ned at 9. 30 A M on t he next day, t he pati ent was f
ully

consci ous, thereby it cannot be said that was not able to see and

conpr ehend.

14. In fact, the way this lady was sitting in the room whi ch was

10 cubi c | ong and 5 cubi c wi de she woul d have had t he
best

opportunity to see the accused. The Hi gh Court has al so taken

stock of her inability to tell the colour of the container, |ength
etc. of the blade of the sword and the omission in her statenment as
regards the pistol which was found lying in the courtyard after the

i nci dent. However, the Sessions Judge as well as the Hi gh court

have chosen to accept the evidence of the w tness who has survived

70 % burns. The Hi gh Court al so endorsed view of the Sessions

Judge t hat she was whol |'y reliable Wi t ness and there wa
S no

requi r enent of corroboration to her evi dence from any 0
t her

Wi t ness. W are, t her ef or e, of t he opi ni on t hat t he d
yi ng

decl aration is reliable and properly recor ded and t rut hf ul and
corroborates the oral evidence of Vima Devi (PW1). That is a

very strong circunstance in favour of the prosecution

15. This takes us to the other material circunstance and that is



the dying decl aration of Prem Si ngh. This dying declaration was
recorded on 01.07.1989 i.e. on the next day at 3.45 p.m in the

District Hospital, Al nora by Narender Singh Patel (PWD9). The said
dyi ng declaration is Exhibit Ka-6. In fact this was a witness who

had recorded the dying declaration of Vima Devi (PW1) also. In

his evi dence, Nar ender Si ngh Pat el (PW9) asserted t hat bef ore
recording the dying declaration of Prem Singh, he had sought the

opi nion of the doctor about the witness being in fit state of mnd

to nake a dyi ng declaration. He al so asserted that the w tness was

not in any kind of nmental pressure nor was he depressed and was

fully conscious and in possession of the nental faculties. The
witness al so asserted that before recording the dying declaration

he had taken all the precautions and the dying decl arati on was

witten in t he | anguage of t he Wi t ness hi nsel f. There is
practically no Cross Exanination of this wtness. The only thing
that was brought out was that he did not obtain the endorsenent

certification by the Doctor that they were in a position to nmake a

statenent. We have seen the dying declaration itself. It is true
that the dying declaration is not endorsed by the doctor but for

the sane coments for dying declaration of Vima Devi (PW1) we

woul d accept the dying declaration of Prem Singh which would becone

substantive evi dence.

16. In his dyi ng decl arati on, Prem Singh had specifically
all eged that while he along with other nenbers of his famly like

father, nother, sister-in-law, elder brother and younger sister
were having food, at that time accused Sunder Singh who was his

uncl e was com ng towards his house with a torch and he was carrying

a jerry can (named as ‘gallons’ by witness) and he poured the

petrol and cl osed the door. After throwing the torch he closed the

door resulting in the roomcatching fire. He then said that his

el der brother Bal want Singh pushed the door though his body had

al so caught fire. He then asserted that Sunder Singh cut himwth
some sharp weapon. He al so explains that they could not go out
because the whol e room had caught fire. The witness further stated

in his dying declaration that the other villagers cane. However,



he coul d not recognize themas he had suffered burn injuries. He

was specific that Sunder Singh alone had cone to set the house on

fire. This declaration was recorded on 1.7.1989 at 3.45 p.m as is
recorded in the dying declaration itself. The dying decl aration
bears the thunmb inpression on both the pages. When this dying

declaration is considered in the Iight of the evidence of Narender

Singh Patel (PW9), it is established that the dying declaration

was not only voluntary but it was the correct depiction of the

facts of which took place. There is no reason for us to reject the

dyi ng decl aration again solely for the reason that there was no

endorsenent of the doctor on the dying declaration regarding the

fit condition of t he i njured to make t he statenent. W have
al ready, while discussing the dying declaration of Vimla Devi (PW

1), hel d t hat t he Magi strat e, Nar ender Si ngh Pat el (PW9) had
specifically asserted that he had got hinself satisfied by asking

t he doct or t hat t he i njured Wi t ness wer e in a fit ment al and
physical condition to nake a statenent.

17. Hyat Si ngh did not specifically name Vim a Devi (PW1)
havi ng nade oral dying declaration to himbut asserted that the

injured victins had told himabout Sunder Singh’s invol venent.

e

woul d use this circunstance only as corroboration to Vima Devi’'s

evi dence. It is true that Vima Devi (PW1) had specifically not

stated that she made a statenment to Hyat Singh. However, we are of

t he cl ear opi ni on t hat t he evi dence of Vin a Devi (PW1)
as

corroborat ed by dyi ng decl aration (Exhi bit Ka- 5) was

totally

acceFLable and was rightly relied upon by the Tri al and
e

appel l ate Court.

18. There can be no dispute that the dying declaration can be
made a basis of conviction. There again can be no dispute that for
basi ng t he convi ction on t he dyi ng decl arati on, t he
dyi ng
decLa{ation nmust pass al | t he tests of vol unt ari ness, t he
[

condition of mnd of the maker of the dying declaration and the



Wi t ness not bei ng i nfluenced by any ot her factors
t he

trut hful ness of the declaration. The law is settled by this Court
in the decision of Laxman Vs. State of Maharashtra [2002 (6) SCC

710] . There, of course, the Court has discussed inplication of the

doctor’s statenent. The Court has further considered the subject

i n Shannugham @ Kul andai velu v. State of Tam | Nadu [(2002) 10 SCC

4] as also in P.V. Radhakrishnan v. State of Karnataka [(2003) 6

SCC 443]. We hasten to add that we do not want to understate the

i nportance of the evidence of doctors. However, there c
cases where though there is no certification by the doctor, stil

the dying declaration can be accepted and in our opinion present is

such a case. In Laxman’ s case (cited supra), t he
had

observed in paragraph 3:
"normal ly, therefore, the Court in order to satisfy
whet her the deceased was in a fit nental condition to
make the dying declaration |look up to the medica
opi ni on. But where the eye witnesses state that the
deceased was in a fit and conscious state to make the
decl aration, the nedical opinion will not prevail, nor
can it be said that since there is no certification of

the doctor as to the fitness of the mind of the
decl arant, the dying declaration is not acceptable."

19. Thi s decision was by the Constitution Bench of this Court

and has taken stock of all the earlier decisions. I't has been
through out followed by this Court in the |ater cases.

exam ning all the circunstances, particularly, the evidence of the

Magi strate, we are of the clear opinion that the dying declarations

of Vima Devi and Prem Singh do pass the test of credibility.

course, the dying declaration of Vima Devi cannot be substantive

evi dence and it can only be corroborative evi dence of

testinmony since she survived. However, the evidence of Prem Singh

and

oul d be

court

After

or al

does becone substantive evi dence and in our opi ni on, whol | y

reliable. W, t herefore, hol d t hat t he Tri al Court and
appel l ate Court have conmmitted no error in relying on that dying
decl arati on.

20. There is i medi ate di scl osure of the nane of the accused in

t he



the FIR This report was in the sane night at 3.30 a.m where it

is specifically stated that at 10 O cl ock Sunder Singh had set the

house on fire when the fam |y nenbers of Prem Singh were having

f ood. It is also asserted therein that even Bal want Singh’s neck

was cut by him The FIR is not substantive evidence. However, it
corroborates the assertion of Kheem Singh that Hyat Singh cane on

the spot and had enquired into the matter. Theref ore, the name of
the accused was reported al nbst i medi ately without any waste of

time.

21. Chanar Singh (PW2) asserted that he was told by injured

Pratap Singh that Sunder Singh had set the house on fire and he had

i njured. This assertion on the part of Chanar Singh has not been
chall enged in the cross-exanination at all. In fact Chanar Singh
is t he br ot her of t he accused. It is true t hat in Cross

exam nation he adnitted that he had not seen Sunder Singh setting

the house on fire nor did he see himassaulting Balwant Singh with

a sword. Even this witness was told by Vima Devi that it was
Sunder Si ngh who had set t he house on fire. Hi s evi dence
therefore, corroborates the evidence of Vima Devi. It is relevant

as a previous statenent made to other witness and usable as such

Simlarly, Rewadhar (PW3) also asserted that Pratap Singh had told

hi mthat when they were having their food at that tinme Sunder Singh

had poured the petrol and had put the house on fire. Even this

assertion in the exam nation-in-chief was not challenged in the

Cross-exam nati on. The only challenge in the cross exam nati on was

that he had hinself not seen the incident. The evidence of this

wi tness al so thus went unchal | enged. Very unfortunately, though

t he Panchnanas on whi ch t hese two Wi t nesses have put t he
r

signatures were put to the accused. However, this fact of ora

dyi ng declaration by Pratap Singh to both of themwas not put to

t he accused. It isreally a mtter of concern that even the tria

Judge did not frame the question in Section 313 Cr.P.C. exam nation

specifically putting the nanes of these two w tnesses. Thereby a

very inportant circunstance is |ost. We have not all owed oursel ves



to be influenced by these two oral dying declarations. However, we
are nentioning these facts only with a viewto caution the Trial

Courts to be extrenely careful about the questions to be put to the

accused persons in exam nation under Section 313 Cr.P.C. Recor
d

nmust show t hat met i cul ous care is t aken to put al | th
e

incrimnating circunstances to the accused. It is found that the

Trial Courts sonetines are extrenely casual about this aspect and
fail to put all the incrimnating circunstances to the accused. e

woul d expect the Trial Courts to be extrenely careful in this

behal f. It is only with this idea that we are nmentioning these

facts.

22. However, the fact remains that even ignoring these ora

dyi ng decl aration al | egedly made by Pr at ap Si ngh to t he t wo

wi t nesses, nanely, Chanar Singh (PW 3) and Rewadhar (PW4) the

prosecution still is successful in proving its case on the basis of

the oral evidence of Vima Devi and the dying declaration by Prem

Si ngh.

23. The evidence of four doctors was led. It is obvious fromthe

evidence that only two victinms when they were alive, nanmely, Vinla

Devi (PW1) and Prem Singh were exanmined by Dr. K. C. Joshi (PW12).

The ot her doctors were namely Dr. N.D. Punetha (PW6) who conducted

the post-nortem on Bal want Singh’s dead body. He has specifically
proved the injury No.1l on the neck of Balwant Singh which was bone

deep. He al so described that all the body was burnt. He al so
confirmed the opinion that the injury No.1l on the neck coul d have

been possi ble by a sharp weapon |ike a sword. He al so conducted

the post-nortem of Smt. Nandi Devi who had died al nost i mediately

after she was burnt. He opined that she had died of the burn
injuries. Bot h t hese post-nortem reports have been proved as
Exhi bits Ka-2 and Ka-3 respectively. He al so conducted the post-

nmortem of Pratap Singh on 02.07.1989 and opi ned that the deceased
had di ed on account of the shock of the burn injuries. He proved
t he post-nortem report at Exhi bi t Ka- 5. Dr.H G S. Manr al was

exam ned as PW 10. He conducted the post-nortem of body of Prem



Si ngh. He opined that Prem Singh had suffered 90% of second and

third degree burns. The whol e body was bl ackened and the bl ack
soots were found in the respiratory track up to his lungs.
He al so

opi ned that Prem Singh had di ed on account of the burn injuries and

shock. Dr. Nanda Bal | abh Shar ma was exam ned as PW 11
He

conduct ed t he post-nortem on 13.10. 1989 on the body of
Kanl a.

Thus, Kanl a had survived for al nost three and a hal f
nont hs.

However, ultimately she succunbed on 12.10.1989. According to thi

S

Wi t ness, t he deceased had di ed after substantially | ong
period

after she was burnt on account of the shock, paucity of bl ood and

on account of extensive weakness on account of burns. Thus,
it is

clear that all the deceased persons had di ed on account of the burn

injuries. Dr. K. C. Joshi who was exam ned as PW12, had nedially

exam ned Vima Devi and Prem Singh on 1.7.1989. He had descri bed
as many as five burn injuries on the body of Vima Devi. He had

al so examined Kam a Devi and noted her burn injuries as also Prem

Singh for his burn injuries. Al'l the three witnesses were alive

when he exani ned them He proved the injury reports at Ka-9, Ka-10

and Ka-11, respectively. Not hi ng has been brought in the cross-

exam nation of t hese doctors excepting t he suggesti on
to

practically all of themthat if there was an accidental fall of a

can cont ai ni ng oi | or petrol in t he heart h, there coul d
be a

possibility of the witnesses receiving burn injuries. W
have

al ready pointed out that such possibility was nmerely an inmagi nation
and there is no material whatsoever to see any such possibility.
This is all the nore true considering that Balwant Singh was given

a bl ow by a sword resulting in hi s i nst ant aneous deat h.
The

defence thus could not get any advantage fromthe nedical evidence.

24. This takes us to the quality of investigation. W nus
t say



that the investigation in this case was not up to the mark.
In the

distant hilly areas in the State of Utarakhand, the investigation
is conducted by village Police through a Patwari who is the | owest

officer in the revenue departnent. Much nore coul d have been done

in this case. For exanple, the investigation officer could have

recorded the dying declaration of Pratap Singh, Nandi Devi, Kanl a,

Vim a Devi and Prem Singh. They were alive when the investigating
officer allegedly reached the spot as per his own evi dence. That
was not done. We also fail to understand as to why K R Tanta (PW

14), the investigating officer did not even bother to get the dying

decl aration of Kanla recorded. Even Hyat Singh (PW13) could have

got the said dying declaration recorded. Even that was not done.

We again fail to understand as to why the FSL report was not

obt ai ned and fil ed. The trial was started only after the arrest of

t he accused after 12 years. All this suggest s t hat t he

i nvestigation was conducted in a very casual and carel ess nmanner.

Sane is the story of prosecution. We have al ready commented on
proper questions not being put to the accused. It is obvious that
t he prosecuti ng agency did not even bot her to | ook into t he

questions before they were asked to the accused in his Section 313

Cr.P.C. examination. Merely because this heinous offence took place

in the renmote corner of District Bageshwar which - at the time when

the of fence took place was Al nora District - it did not nmean that

the investigating agency could do sone slipshod investigation and

thereafter the prosecution could be allowed to be equally casual as

it appears to have been in conducting the prosecution. This al so
speaks about the duty of the Trial Court Judge who cannot be a nere

spectator to what goes on in the nane of the trial. The Tria
Judge has to control the trial by active application of nind. A
time has cone when the village police systemprevalent in the State

of Uttaranchal in respect of distant areas would have to be changed
and the distant villagers would have to be given the protection and

services of the regular police. It is really strange that the four
Districts which are in the plains have had advantage of the police

systemwhile in the remaining Districts, the distant part of those



Districts should be deprived of a police system Such deprivation
undoubtedly results in affecting the | aw and order situation, the
detection of crinmes and the protection of the poor villagers. In

fact effective policing is the need of the whole society, urban as

al so rural . However, all these factors have not prejudiced the
accused. Even with these factors, the prosecution has fully proved
t he hei nous of fence committed by him This Court has time and

again held that inconpetent investigation should not result in the

accused getting any unfair advant age. W reiterate t he same
principl e.
25. Consi deri ng overal | situation t he evi dence | ed by t he

prosecution through Vim a Devi which has been corroborated by her

dyi ng declaration as al so the dying declaration (Exhibit Ka-6) of

Prem Si ngh and the other circunstances proved on record through the

evi dence of Panchas and the Panchnanas. It must be said that it
was the accused and accused al one whose guilt has been proved

beyond all reasonabl e doubts. We, therefore, endorse the judgnents

of the Trial Court and the Hi gh Court and confirmtheir findings on

convi ction.

26. This takes us to the sentencing part. Both the Trial Court
and the Hi gh Court have confirned the death sentence. It was urged
by the | earned Amicus Curiae that this could not be the case which

can be described as the rarest of rare case. It was urged that
| ong standing ennity has resulted in the accused conmitting this

of f ence. It was also urged that nerely because the accused set the
house on fire, it cannot be said that it was his intention to

commit nmurder of all inmates as the accused nmight not have been

able to foresee the horrible results that were likely to follow
fromhis act of setting the house on fire and, therefore, at the
nost it could be described as indiscretion on the part of the

accused. The | ear ned Ani cus Curi ae further ur ged
t hat this

i nci dent had taken place in the year 1989 and to send the accused

to gal | ows after 21 years of t he i nci dent woul d
i nhuman.

Further it was pointed out that the first judgnment of the Tria

be



Court came in the year 2004 and for six years thereafter, the
accused is under the shadow of death and, therefore, it would not

be proper to confirmhis death sentence.

27. As against this, the | earned counsel appearing on behalf of
the State pointed out that this act of burning the house and as a

resul t of roasting of si X per sons alive appears
have been

committed by the accused with cool nmind and in a cold bl ooded
manner . The | earned counsel was at pains to point out that there
was no i mredi ate provocati on by any of the deceased persons which

could drive the accused to take such a horrible step

Lear ned
counsel poi nt ed out t hat secondl y, t he accused came
with full

preparation to elimnate as nmany persons as possi ble as he had come

with t he sword and al so a pi stol. The counse

ted our

attention to t he fact t hat t he pi st ol was f ound
in t he

courtyard which had two bullets. He further pointed out that as
many as three jerry cans were also found in the sane condition and

it was obvious that the accused had used the petrol to bathe the

house with petrol. O herwi se, the room which was 10 cubic | ong and
5 cubi c wi de could not be bur nt o] ext ensivel y.
| ear ned

counsel further pointed out that thirdly, after pouring the petro
and setting the house on fire by a torch, the accused cl osed the

door which fact was proved by the evidence of Vinmla Devi which was

corroborat ed by her dyi ng decl aration and al so t he dyi ng
decl aration of Prem Si ngh. According to the | earned counsel when

t he whol e room was aflame, to close the door was a definite pointer

towards the evil intention of the accused who nust have seen the

six fam |y nenbers burning. As if all this was not sufficient,
according to the | eaned counsel forthly, as Balwant Singh was abl e

to open the door and run out, though he hinself was in flanes at

that time, the accused al nost beheaded him

28. Qur attention was invited to the injury No.1 proved in the

post-nortemreport of Balwant Singh (Ka-2). The | earned counse

to

i nvi

I ying
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then urged that as a result of his assault Bal want Singh died on

the spot while the remaining five nenbers of the same famly were
extensivel y bur nt t hough Vim a Devi m racul ously escaped death
t hough she had suffered 70 % burns. The | earned counsel further
invited our attention to the fact that all those who died had

suffered extensive burns which suggests the quantity of petrol used

by the accused. According to the counsel, therefore, the quantity

of petrol used fromthree jerry cans was itself another definite

pointer to the evil intention of the accused. As regards the | apse
of 21 years, the | earned Counsel pointed out that show ng scant

respect to law the accused absconded and renmai ned abscondi ng for 12

years. Unfortunately, it has not cone in the evidence of Hyat

Singh or KR Tanta as to how or in what manner the accused was
apprehended, nor has it been put to the accused in his exam nation

that he was absconding for 12 years. However, the |earned counse
further subnitted that the accused was undoubtedly apprehended only

when he was found to have been arrested for offences under Sections

323, 504 and 506 IPC registered in police station Karnprayag. He
was in Pur sadhi jail of Chanol i District. Lear ned counsel
therefore, urged that it was because the accused hinmself remained

abscondi ng for good | ong alnost 12 years, that the tine of 21 years

has el apsed. Learned counsel then pointed out that the accused

cannot take advantage of his own wong of remaining absconding for

12 years. Lastly, |earned Counsel urged that because of this crue

and i nhuman act as nmany as six persons of the sane famly were

burnt and five of themdied resulting in the famly of Pratap Singh

conpl etely being w ped out excepting for his daughter-in-law Vinl a

Devi who has to spend rest of her life with ext ensive burn
injuries. The | earned government pl eader, therefore, urged that

consi dering the bal ance-sheet of circunstances for and agai nst the
accused, the Court should confirmthe death sentence

29. On these rival contentions, we would have to take stock of
few rulings of this Court.

30. The law is now well settled in the decision in Bachan Singh

Vs. State of Punjab [AIR 1980 SC 898], where it was held that the



death penalty can be inflicted only in the gravest of the grave

cases. It was also held that such death penalty can be inposed
only when t he life i mpri sonnent appears to be i nadequat e
puni shrrent . Again it was cautioned that while inposing the death
sentence, there nust be bal ance between circunstances regarding the
accused and the mitigating circunstances and that there has to be
overall consideration of the circunmstances regardi ng the accused as
al so the offence. Sone aggravating circunstances were also cull ed
out, they being: -
(a) where the nmurder has been committed after previous planning
and invol ves extreme brutality; or
(b) where the nurder involves exceptional depravity.
The mitigating circunstances which were nentioned in that
j udgnent were: -

(a) That the offence was commi tted under the influence of
extreme nmental or enotional disturbance;

(b) The age of the accused. If the accused is young or old
he shall not be sentenced to deat h;

(c) The probability t hat t he accused woul d not commi t
crimnal acts of vi ol ence as woul d constitute a
continuing threat to society;

(d) The probability t hat t he accused can be r ef or med and
rehabi litated. The State shall by evidence prove that
the accused does not satisfy the conditions (c) and (d)
above;

(e) That in the facts and circunstances of the case, the
accused bel i eved t hat he was noral l'y justified in

committing the of fence;

(f) That the accused acted under the duress or donination of
anot her person; and

(9) That the condition of the accused showed that he was
mental ly defective and that the said defect inpaired his
capacity to appreciate the crimnality of his conduct.
The | aw was further settled in the decision in Machhi Singh
& Ors. Vs. State of Punjab [AIR 1983 SC 957], where this Court
i nsisted upon the mtigating circunstances bei ng bal anced agai nst
t he aggravating circunstances. The aggravating circunstances were

descri bed as under: -

(a) VWhen the nmurder is in extrenely brutal manner so as to
arouse intense and extrene indignation of the community.

(b) When the murder of a |arge nunber of persons of a particul ar
caste, comunity, or locality is committed

(c) When the nmurder of an innocent child, a hel pless woman is



commi tted.
The matter was further considered in Devender Pal Singh Vs.

State of NCT of Delhi [AIR 2002 SC 1661], wherein, after exam ning

both the aforenentioned cases, it was held that when a nurder is

committed in an extrenely brutal manner, or for a notive which

suggests total depravity and nmeanness or where the nurder is by

hired assassin for noney or reward, or a cold bl ooded nurder for

gains, the death sentence is justified. Sim | ar such observation
was made even in the decision in Atbir Vs. CGovt. of NCT of Del hi

[JT 2010 (8) SC 372]. Relying on all these cases, this Court, in
Crimnal Appeal Nos. 127-130 of 2008 (C. Muniappan & Ors. Vs. State

of Tam | Nadu) decided on 30.8.2010, confirned the death sentence.

That was a case where the accused persons, while denonstrating

agai nst t he arrest of their | eader, started damagi ng public
transport vehi cl es. Sone girl students of a Uni versity wer e
travelling in a bus. The three accused persons attacked the bus

and sprinkled petrol in the bus full of girl and boy students and

set it on fire with the students still inside the bus. As a
result, the inmates started escapi ng; however, three of the girls

coul d not escape and were roasted alive. The unprovoked attack on

the bus and the burning of the bus by sprinkling petrol on the bus,

and the death of three students as a result of such burning was

viewed by this Court as a barbaric and i nhuman act of the highest

degr ee. The of fence was viewed as brutal, diabolical, grotesque
and cruel, shocking the collective conscience of society. It was
on that account that the death sentence was confirned. Severa

comments have al so been made by this Court on the inaction shown by
the general public and the police who remai ned passive and did not
try to help the unfortunate victins.

31. In Ravji Alias Ram Chandra Vs. State of Rajasthan [1996 (2)
SCC 175], relying on the decision in Dhananjoy Chatterjee Vs. State

of West Bengal [1994 (2) SCC 220], this Court confirmed the death

sent ence, wher e t he nmur der by t he accused of hi s wife in
advanced stage of pregnancy and of his three minor children was

viewed as rarest of the rare cases. The Court observed that the

accused has not even spared his nother, who very rightly tried to

t he



prevent him and the accused assaulted her with the sane axe with

which he killed his wife and m nor children. The accused was

descri bed as bl ood-thirsty denon. In Dhananj oy Chatterjee Vs.

State of West Bengal (cited supra), the nurder was of a hel pl ess

girl who was raped and then nurdered. That was viewed as the
rarest of the rare cases. In State of U P. Vs. Dharmendra Singh &
Anr. [1999 (8) SCC 325], it was held that the Hi gh Court was not

right in avoiding the death sentence on the ground that the convict

was | anguishing in death cell for more than 3 years. In that case,

the accused had committed nmurder of 5 persons including an old nman

of 75 years, a wonan aged 32 years, two boys aged 12 years and a

girl aged 15 years when they were asleep only to weak vengeance on

the part of the accused. The Hi gh Court considered the act on the
part of the accused in denuding the |ower part of the body of the

girl. This Court observed that the H gh Court had misdirected

itself in refusing to confirmthe death sentence on account of the
so-cal |l ed 3 years of | angui shi ng in death cell. For
proposition, the Court relied on the decision in Triveniben Vs.

State of CGujarat [1988 (4) SCC 574], where it was held that the

del ay in executing the sentence was of no consequence.

32. In Atbir Vs. Govt. of NCT of Delhi (cited supra), which was

a case dependant upon a dying declaration, the allegation was that

the accused had stabbed all the three persons of a fanily so that
he and his brother could enjoy the entire property and noney.

repeat ed stabbing of the deceased was viewed as the act for which
the accused could be legitimtely awarded deat h sentence.

i ncident therein had occurred on 22.1.1996 while the Sessions Judge

this

had awarded the death sentence on 27.9.2004. The Hi gh Court had

confirmed the death sentence on 13.1.2006 while this Court affirned

this sentence by its judgnent dated 9.8.2010. This Court,
taking the stock of the aggravating circunstances and nmitigating

ci rcunst ances, as pointed out in Bachan Singh Vs. State of Punjab

(cited supra) and Machhi Singh & O's. Vs. State of Punjab (cited

supra), cane to the conclusion that though Atbir was a young person

of 25 years of age and had al ready spent 10 years in jail, that was

after

The

The



not a mitigating circunmstance in his favour. The three nurders
were held to be extrenely brutal and diabolical, commtted with
del i berate desi gn in order to i nherit t he entire property of
Jaswant Singh wi thout waiting for his death. In Sushil Mirnu Vs.
State of Jharkhand [AIR 2004 SC 394], which was a case of human
sacrifice of a 9 years old child, this Court found the accused
guilty on the basis of circunmstantial evidence. Whil e culling out
the aggravating circunstances, this Court naned five circunstances
on the basis of the earlier case law in Machhi Singh & O's. Vs.
State of Punjab (cited supra), Bachan Singh Vs. State of Punjab
(cited supra) and Ediga Anamma Vs. State of A P. [AIR 1974 SC 799].
Two of the said circunstances are as follows: -
1. When t he nur der is committed in an extrenely br ut al
gr ot esque, di abol i cal , revol ting or dastardly manner SO as to
arouse intense and extrene indignation of the community.
2. When the crime is enornous in proportion. For instance when
multiple nmurders, say of all or alnost all the nmenbers of a fanily
or a large nunber of persons of a particular caste, comrunity or
locality, are committed.
In this case, the Court recorded that the nurder was a
dastardly murder by sacrificing a hapless and hel pl ess child of
anot her for personal gain and to pronote his fortunes by pretending
to appease the deity or was a brutal act which is anplified by the
grotesque and revolting manner in which it was committed. Thi s
case was even relied upon by the Hi gh Court while confirm ng the
death sentence
33. In another decision in GQurdev Singh & Anr. Vs. State of
Punjab with Piara Singh & Anr. Vs. State of Punjab [AI R 2003 SC
4187], this Court specifically held in Para 19 that there could be
no fixed or rigid formula or standard for invoking extrene penalty
of death sentence. This was a case where this Court took notice of
the decision in Rajendra Prasad Vs. State of Uttar Pradesh [1979
(3) SCC 646], where this Court had held that the focus had shifted
from crime to crim nal and t he speci al reasons necessary for
i mposi ng death penalty nust relate not to the crine as such but to

the crimnal. The Court, however, noted that this was overruled in

Bachan Singh Vs. State of Punjab (cited supra) |ater on. The Court



al so referred to various cases like (i) A. Devendran Vs. State of

Tam | Nadu [1997 (11) SCC 720], which was a case of triple nurder

where the Court had refused to pass t he deat h sent ence, (ii)
Kumudi Lal Vs. State of U P. [1999 (4) SCC 108], which was a case

of rape and nurder of a young girl aged 14 years and where this

Court had refused to confirmthe death sentence on the ground that

the death of the girl must not had been intended by the accused,

and (iii) Om Prakash Vs. State of Haryana [1999 (3) SCC 19], which

was a case where a BSF Jawan had nurdered as nany as 7 persons

This was al so a case where the Court refused to confirmthe death
sentence on the ground that the bitterness in the mnd of the

accused had increased to a boiling point and the agony suffered by

the accused and his fanmi|ly nenbers at the hands of the other party,

and for not getting protection fromthe police officers concerned

and the total inaction on their part inspite of repeated witten

prayers, had goaded or conpelled the accused to take law in his own

hands. Two ot her cases where the death sentence was not confirned

were also referred to in Gurdev Singh & Anr. Vs. State of Punjab

with Piara Singh & Anr. Vs. State of Punjab (cited supra). They
were Mohd. Chaman Vs. State (NCT of Del hi) [2001 (2) SCC 28] and

Lehna Vs. State of Haryana [2002 (3) SCC 76]. However, this Court
then took notice of the facts and noted that the accused in that

case had fired at the nmarriage party as he knew that there was

goi ng to be a marri age on t he next day in t he house of t he
conpl ai nant . The accused had fired at the tinme when the feast was

going on and 13 persons were killed on the spot and 8 persons were

seriously injured. Qut of all those 13 persons, one was 7 years

chi I d. This Court, under the circunstances, refused to convert the

death sentence into the sentence for life.

34. There are three other cases which we nust nention. In Haru
Ghosh Vs. State of West Bengal [2009 (15) SCC 551], where one of us

was a party (V.S. Sirpurkar, J.), there was a nmurder of a hel pl ess

| ady and a child by a person who was al r eady suffering death
sent ence. However, that act was not found to be a pre-neditated

act . It was found that the accused had acted on account of the



previous ennmity and since he thought that his |ivelihood was being
attacked by the husband of the deceased, though in an incorrect
manner . It was found that he had not cone arned to the scene of

of f ence. It was al so found that though he was not justified in
eking out his livelihood by selling liquor, but the fact of the

matter was that he and his fam |y was surviving only on that, and

the effort on the part of the husband of the deceased to stop the

activity of the accused was sufficient to nurture deep hatred in

his mind on account of which the accused act ed. Such is not the
case here. In Dlip Premmar ayan Ti war i & Anr. Vs. State of
Maharashtra etc. [2010 (1) SCC 775], again where one of us (V.S

Sirpurkar, J.) was a party, this Court refused to confirmthe death

sent ence, wher e t he accused was guilty of conmitting mul tiple
murders (4 in numnber). However, considering the fact that the

sister of the accused was nmarried to the deceased out of a |ove

affair, which marriage was not approved at all by the famly of the

accused bei ng an i nter-caste marri age and further t hey bei ng
nei ghbours and the accused having to suffer the ignom ny because of

the so-called narriage on day to day basis, this Court took the

view that this was not a case where the death sentence was to be

awar ded. The Court considered the psychol ogy of the accused, the

taunts that he had suffered on account of his sister’s marriage

with a person of different community and further the fact that the

situation had gone out of his hand as his sister was on the fanly

way. The Court, therefore, viewed that this could not be the

rarest of the rare cases. Lastly, in Swamy Shraddananda @ Mur al

Manohar M shra Vs. State of Karnataka [AI R 2008 SC 3040], though

there was one of the nost col d-bl ooded nurder for gains, the Court

recorded that considering the absolute irrevocability of the death

penalty, sentencing accused to death woul d not be proper. We do
not find anything in this decision, which will be helpful to the

accused in the present matter.

35. Considering all these cases, on the backdrop of the facts,
whi ch have taken place and provided in this case, it nust be said

that this is one of the rarest of the rare cases. Here is a case



where the whole family is w ped out. Fi ve persons have |ost their
life while the sixth person, a hel pl ess | ady, who has now been |eft

to be the only nenber of the family, has to live her life with 70%

burn injuries. The murder was committed in a cruel, grotesque and

di abol i cal manner. When all the nmenbers of the fam |y were having
their food, the accused poured petrol in the roomand set it to

fire and went to the extent of closing the door also. He cl osed
the door as established by Vima Devi (PW1) and Prem Singh in the

dyi ng decl arati on. This was the nost foul ed act, by which the

accused actually intended to burn all the persons inside the room

and precisely t hat had happened. Barring Vim a Devi (PW1),
everybody in that roomwas burnt with the exception of Bal want

Si ngh, who sonmehow, was able to open the room and come out. Even
he was not spared and al nost beheaded by the accused. It was cl ear
that the accused had done this with pre-neditated and col d- bl ooded

m nd, as he had taken the trouble of carrying petrol to his own

cousin’s house. As if all this was not sufficient, he was al so

carrying a sword, and probably prepared hinself to fire on the

conmpl ai nant party, as a pistol with two bullets in it was also

found on the spot. The accused shown extrene depravity of mind in

causing a sword blow on the neck of Balwant Singh, who hinself was

burnt and was trying to escape. A nmurder by burning, by itself,
woul d be a very cruel act. The agony caused to the dying w tnesses
because of their burn injuries would be enornous. Agai n, when it

is seen that there was no i medi ate provocation to the accused and

all this only was on account of the enmity going on in respect of

the fanily | ands, the enornousness of the crine is increased by

many fol ds. The  accused showed scant respect for
t he law by

remai ni ng abscondi ng for about 12 years and only because of that he

could not be brought to books. It is only his accidental arrest

and being |l odged in other jail that the prosecuting agency was able

to prosecute him Qut of the five persons who lost their life,

Kam a was barely 16 years old while Prem Singh was 19 years old

only. Their life was nipped in bud. Both the | adi es who | ost

their life, as also the other three persons who lost their life



were without any arns and were hel pl ess. They coul d not have even

saved thensel ves and did succunb to the burn injuries.
The bal ance

sheet of the aggravating circunstances thus exceeds the mtigating

ci rcunst ances. In fact, there is no nmtigating circunstance in
this case. The age is not on the side of the accused.
We cannot

appreciate the argunent that it was only a rash act on the part of

t he accused without an intention to commt the nurder
That does

not appear to be t he case at all. Pouri ng
t he petrol

extensively would rule out the intention on the part of the accused

only to burn the house. Again, his act of closing the door after
setting the house to fire, would speak conpl etely against him

I nsofar as the other circunstance of the accused renmi ni ng under

t he shadow of death sentence right from 2004 is concerned, we do

not t hi nk t hat t hat ci rcumnst ance, by itself, is
suf fici ent to

mtigate his horrible crine as the tinme factor is identical with

the case of Atbir Vs. Govt. of NCT of Delhi (cited supra).

36. Consi dering the overall circunstances, we are of the opinion

that the death sentence was rightly awarded by the Trial Court and

was rightly confirmed by the H gh Court. W find no reasons to

interfere in this appeal. The appeal is dismssed

(V.S. Sirpurkar)

(A K. Patnai k)

New Del hi
Sept enber 16, 2010



