2x1 TEM NO. 101( PH) COURT NO. 6 SECTION |V

SUPREME COURT CF | NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 1176 OF 2002

RAJ KUVAR Appel lant (s)
VERSUS
RAM KANWAR & ORS. Respondent ( s)
(Wth appl n(s) for exenption fromfiling OT. of will deed,witten statenent and

deed of partition and placing additional docunments and del etion of the name of
respondent and exenption fromfiling OT. and with office report)

Date: 12/12/2007 This Appeal was called on for hearing today.
CORAM :

HON' BLE MR. JUSTICE S.B. SINHA
HON' BLE MR. JUSTI CE H. S. BEDI
Vg

For Appellant(s) .M N. Kri shnamani, Sr. Adv.
M. Goodwill Indeevar, Adv.

For Respondent (s) Respondent - | n- Per son
M. Sachin Datta, Adv.
M.Amt Mehta, Adv.
M . H m nder Lal , Adv
M. Mahabir singh, Sr. Adv.
M . Rakesh Dahi ya, Adv.
M. Aj ay Pal, Adv.
M. N khil Jain, Adv, .
M. D. Mahesh Babu , Adv

UPON hearing counsel the Court nade the foll ow ng
ORDER

Application for deletion of name of respondent No. 7 is allowed.
The appeal is dismssed. However, in the facts and circunstances
of this case,there would be no order as to costs.
[ Meenu Sethi ] [ Pushap Lata Bhardwaj ]
Court Master Court Master

Signed order is placed on the file
IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1176 OF 2002

Raj Kumar ....Appel | ant
Ver sus
Ram Kanwar & O's. ....Respondents
ORDER

Application for deletion of name of Respondent No. 7 is allowed.



Original Defendant No. 2 in a suit filed by Respondent No.1 herein
is before us, aggrieved by and dissatisfied with the judgnent and order
dat ed 4.7.2000 passed by a | earned Single Judge of the Punjab and
Haryana High Court in Regular Second Appeal No. 956 of 1992

The case has a chequered history.
In view of the order proposed to be passed by us, it is not necessary to dea
with the factual matrix in great details. W nay,at the out set, notice the

geneal ogical tree of the famly
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whi ch is as under:
Ki shan La
I
I
Manohar Lal
I I I
Kal awati Ranpyari Shi v Kumar Raj Kumar Ram Kanwar
[ [ Plaintiff
| | (Respondent No. 1)
I
I I I I
Bharat Krishan Jai Kishan | |
Deff.No. 10 Deff. No. 11 | [
I I
I I
I
I I I
Anj ubal a Kiranbal a Sarbati Devi Jai Bhagwan
Deff No.4 Deff.No.3 (W dow) Deff.No.5
Def endant No. 2
Manohar Lal purported to have executed a famly settlenent on

15.5. 1973 whi ch reads as under

" 1, Manohar Lal S/o Kishan Lal Gaur Brahman, am resident of
Badli. Today on 15.5.1973, | do hereby equally divide ny entire property
anongst ny legal heirs nanely Ram Kanwar, Shiv Kumar, Raj Kumar in
equal shares as under. The | and of Pipal wala Kuan which adneasures
about 7-1/2 Killa is given to the half share of Shiv Kumar and Raj Kunar.
The | and adneasuring 2-1/4 Killa situated in Chhapar Nahari and 1-3/4
Killa situated at Khariya Kuan will go to the share of Ram Kanwar. All the
three brothers will have 1/3 equal shares in the Pipal wala Kuan. | am
making this partition with the consent of ny entire fanmily. | have al ready
done partition of nmy houses. At this tine | amfully conscious. At this tine
my age is about 80 years. | do not know when | may die therefore the
partition has been nade during
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my life time. Al ny legal heirs will pay me Rs. 30/- per nmonth for ny
mai ntenance. It will be ny option that | may stay with any of ny son. MWy
entire property is situated in Mauza Badli Tehsil Jhajjar District Rohtak
This partition has been done so that it nmay be ‘Sanad’ and nay be used
whenever it is required”

A suit was filed by Shiv Kumar and Raj Kumar for enforcing the
said purported famly settl enent.
In the said suit admittedly Plaintiff-Respondent No.1 was not a

party. A consent decree was passed therein on or about 18.5.1974.



Respondent No.1 filed a suit marked as Suit No. 83 of 1974 praying
for a decree that the said consent decree is not binding on him The said
suit was decreed. Appeals filed thereagainst by the appellant were
di smissed up to this Court.

Manohar Lal, however, purported to have executed a WIIl in favour
of Jai Bhagwan(Respondent No.2 herein) son of Respondent No. 1.

After the disposal of the said appeal by this Court on 23.7.1979,
Respondent No. 2 sought to get his nane nutated relying on and on the
basis of the said WII. It was denied on the prem se that there were
intricate questions of |aw and fact which could not be gone into by the
Revenue O fi cer.
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Respondent No.1, thereafter, filed a suit inter alia for joint
possession of the entire property purported to have been |l eft by Manohar
Lal .

The said suit was marked as Suit No. 478 of 1983. However, it
appears that an application for anmendment of plaint was filed in terns
whereof in substitution of the original the follow ng prayer was nade

"....That the plaintiff requests for grant of decree of ownership and
possession of 1/3 part of land nentioned in para no.2 to 4 against the
defendant with costs and or pass such order which the Hon' bl e Court deens
fit and proper in the circunstances of the case"”

It may, furthernore, be placed on record that in the said suit, the
respondent no.1 raised a contention that the WII executed by Manohar La
in favour of respondent No.2 herein was not binding on him

The said Suit was decreed by a judgnment and decree dated
15.10. 1990.

Plaintiff- Respondent No.1, Appellant herein, as al so Respondent
No. 2 (Defendant No.5) preferred appeal s thereagainst. The said appeal s
wer e di sposed of by judgnent and order dated 29.1.1992 The suit of the
plaintiff-respondent No.1l was dism ssed. Appellant herein filed a Second

Appeal before the
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Punjab and Haryana Hi gh Court. Against certain findings in the said suit
before the Appellate Court, Respondent No.1 al so preferred appea
t her eagai nst.

The Hi gh Court by reason of the inmpugned judgnent decreed the
suit of the plaintiff declaring that the said Ram Kanwar woul d be joint

owner and in possession to the extent of 1/4th share in the ancestra

properties held by his father Manohar Lal and remaining 3/4 th share shal



go to Raj Kumar, Jai Bhagwan and heirs of Shiv Kumar alias Shiv Lal. It
was clarified that Jai Bhagwan will also inherit on the basis of the WII all
non-ancestral properties which were held by Manohar Lal
Appel lant is, thus, before us.
No appeal thereagainst has been preferred either by the Appellant-
Def endant No.2 or Defendant No.5- Respondent No. 2.
M. MN. Krishnamani, |earned senior counsel appearing on behal f
of the appellant in support of the appeal, inter alia, would subnit;
(i) that the family settlenment was not required to be registered as it nerely

recorded an earlier oral partition amongst the co-sharers
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(ii) As upon execution of the said Deed of Family Settlenent, Manohar La
was not having any right, title and interest in the property, he could not
have executed any WII in favour of Jai Bhagwan.

(iii) Famly Settlenent in any event having been acted upon was not
required to be registered by reason of the judgnment and decree dated
31.5.1977 passed in Suit No. 83/1974.

(iv) As the consent decree dated 18.5.1974 was held to be not binding on

Respondent No.1 herein, the transaction between Manohar Lal on the

one hand, and his two sons, on the other hand, nust held to have been

acted upon .
(v) In any event Respondent No. 1 having prayed for a decree of 1/3rd share

in the entire property, the Hi gh Court conmitted a serious error in

hol di ng that respondent No.2 herein(defendant No.5) was entitled to the

1/4th share of the ancestral properties of the Manohar Lal and ot her

non- ancestral properties by reason of the said WIIl dated 5.12.1975.

M. Mahabir Singh, |earned senior counsel appearing on behal f of

plaintiff- respondent No.1l supported the judgnent.
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M. Sachi n Datt a, | ear ned Counsel appeari ng on behal f of
respondent No. 2, however, would submit that the Hi gh Court committed a
serious error in passing the inpugned judgnment in so far as it failed to take

into consideration that the property left by Manohar Lal was a self acquired
property as would be evident fromthe findings arrived at by alnost all the

Courts as also in the title Suit No. 83/1974 and Suit No. 478/ 1983.



The purported famly settlenment ex-facie is not a nenorandum of
partition. It may be true that the appellant at one stage, inter alia,
contended that the properties held by Manohar Lal were non-ancestra
properties but as noticed hereinbefore the plaintiff respondent No.1 in the
suit clained at least a portion of the property as an ancestral property. He
had prayed for possession in respect of his 1/3 rd share. He clained his
1/3rd share in the property not by reason of the famly settlenent but by
way of inheritance after Manohar Lal died on 16.8.1977

Once it is held that the purported family settlenent was not a
menor andum of partition, it required registration. Even otherwi se it
required registration as Manohar Lal thereby was required to relinquish
his right, title and interest therein.In
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the absence of the said deed having been registered as is required in terns
of Section 17 of the Indian Registration Act, the purported famly

settl enment woul d have been given effect to. However, there cannot be any
doubt whatsoever that the intention of Manohar Lal and two of his sons to

severe their joint status becane evident thereby. Once the intention of a co-
sharer to severe the joint status becones explicit, a notional partition nust

be held to have taken place. It was in that sense Manohar Lal had 1/4 th
share in his ancestral properties. |If Manohar Lal had 1/4th share in the

ancestral properties, indisputably, after the partition was effected, he could

have executed a WIIl in favour of Respondent No. 2.
Submi ssion of M. Krishnamani, |earned senior counsel, therefore
that the WIIl is void inits entirety cannot be accepted.

It may be that Jai Bhagwan did not file a suit. He also did not file
any application for grant of letters of admission. But it was not necessary to
do so as the properties were situated in the State of Punjab and
furthernore were agricultural properties. Hs father had filed a suit for the
purpose of grant of a prelimnary decree for partition. The
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Court, thus, was required to take into consideration all questions involved
in the matter including the one as regards the extent of the property
avail abl e for partition anpbngst the co-sharers. For the purpose of
determning the said issue, the validity of the WIIl or otherw se executed by
Manohar Lal in favour of Jai Bhagwan was required to be gone into.
If in the said process, execution of WIl by Manohar Lal in favour

of Jai Bhagwan has been found to be valid, no exception be taken thereto.



Submi ssion of M. Krishnamani, |earned senior counsel that the
famly settlenment having been set aside only in regard to the share of the
plaintiff- respondent No.1 in the aforenentioned Suit No. 83/1974 and
thus the remaining part remain, valid in our opinion is ms-placed.

The deed of partition of a famly settlenent nust be given effect to
either inits entirety or not at all. If it is held to be not binding on one of
the co-parcenar or upon a person representing a branch who admttedly
had a share therein, it is difficult to conceive as to how a part of the said
settlenent could be acted upoon. It was not a case where the shares of
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each co-parcenars having been validly determ ned, a partial partition was
ef f ect ed.

As indicated herei nbefore Manohar Lal purported to have executed
a famly settlement in respect of the entire property whether ancestral or
non-ancestral. The said fanmly settlenment has been found to be illegal
Once, therefore, by reason of the decree passed in the Suit No. 83/1974 it
was held that the consent decree dated 18.5.1974 was not binding on Ram
Kanwar ( Respondent No. 1), the entire consent decree becane in-executable.

It was not accepted by the Courts below that the family settl enent
was fully acted upon. Succession, thus, opened anongst the heir of Manohar
Lal only after his death.

We, therefore, are of the opinion that the appeal has no nerit.

So far as the submission of M. Datta, |earned counsel that this
Court should re-open the entire issue and hold that all properties left by
Manohar Lal were self acquired properties, in our opinion cannot be
accepted. He has not preferred any appeal. The judgnent of the Hi gh Court,
therefore, has attained finality so far as he is concerned.
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This Court in exercise of its jurisdiction even under Order XL Rule
33 of the Code of Civil Procedure at the instance of the said respondent,
thus, cannot grant himany relief which had not been granted by the High
Court. The matter might have been different if the said respondent intended
to support the judgnent of the High Court, in that event it would have been
perm ssible for the said respondent to attack the findings of the H gh Court
only for the purpose of supporting the judgnent and not for any other

matter. Oder XL Rule 33 of the Code of Cvil Procedure woul d not confer



jurisdiction to the Court to pass a judgment and decree contrary to or
i nconsistent with the judgnent of the Court bel ow as no separate appeal or
cross-obj ections have been filed by the respondent.

For the reasons aforementioned, we find no nerit in this appeal. It
i s dismssed accordingly. However, in the facts and circunstances of this

case, there would be no order as to costs.
(S. B. SI NHA)

(H. S. BEDI)
New Del hi ,
Decenber 12, 2007.
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