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1. The appel |l ants are the owners of Hotels, Beach Resorts and
Beach Bungal ows in Goa who have been facing the prospect of
denolition of their properties for the |ast several decades. The

respondent - Goa Foundation is a non- Governnmental body who clainms
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of the State of Goa. The respondent-Goa Foundation had filed parall el
2

wit petitions before the High Court for denoblition of the allegedly
illegal constructions raised by the appellants. Both sets of wit
petitions i.e. those filed by the appellants agai nst the orders of
denolition by the State Authorities and the wit petitions filed by the
Goa Foundati on seeking denolition of constructions raised by each of
the appellants were heard together by the Bonbay Hi gh Court. The

H gh Court, by separate inpugned orders dated 13th July, 2000, had
uphel d the orders passed by the authorities requiring the appellants to

demolish the existing structures. It is against the aforesaid orders



passed by the High Court that the present group of appeals have been
filed upon grant of leave by this Court under Article 136 of the

Constitution of |ndia.

2. The constructions raised by the appellants are not per se illega
in the conventional sense. They are not wi thout perm ssion and
sanction of the conpetent authority. What has been all eged by the
State and has been approved by the High Court is that such
constructions are in derogation of the environnental guidelines in
force warranting denolition of the sane as a step to safeguard the
environnment of the beaches in Goa. Specifically, it is the case of the
State that the constructions in question are between 90 to 200 neters
fromthe H gh Tide Line (HTL) despite the fact that under the

guidelines in force, which partake the character of |aw, constructions
3

within 500 neters of the HTL are prohibited except in rare situations
where construction activity between 200 to 500 neters fromthe HIL

are permtted subject to observance of strict conditions. Admttedly, all
constructions, though conpleted on different dates and in different
phases, were so conpl eted before the Coastal Regul ation Zone (CRZ)

were enacted (w.e.f.19th February, 1991) in exercise of the powers

under the Environment Protection Act, 1986

3. The above basis on which the inpugned action of the State is
founded has been sought to be answered by the appellants by
contendi ng that at the relevant point of tine when building

per m ssi ons and sancti ons wer e grant ed in respect of t he
constructions undertaken, the prohibition was with regard to
construction within 90 meters fromthe HTL. Adnmittedly, none of the
constructions are within the said divide. The guidelines, detailed
reference to which are nade in the succeedi ng paragraphs of the
present order, are not ‘law so as to constitute activities contrary
thereto as acts of infringenent of the |l aw and hence illegal. Such
gui delines do not confer the power of enforcenent and | ack the

authority to bring about any penal consequences.



4. Havi ng very broadly noticed the contours of the adjudication that

the present case would require, we may now proceed to consider the
4

stand of the rival parties with sone el aboration. The Stockhol m

decl aration of 1972 to which India was the party is the foundation of

t he State’'s claim t hat t he gui del i nes in questi on, bei ng
i mpl ementation of India’s international commitnments, engraft a | ega
framework by executive action under Article 73 of the Constitution

The said guidelines are in conformty with the Nation’s commtnent to
international values in the natter of preservation of the pristine purity
of sea beaches and to prevent its ecol ogi cal degradation. Such

commtnent to an established feature of International Law stands
engrafted in the Minicipal Laws of the country by incorporation. The

gui del i nes commencing with the instructions conveyed by the Prinme
Mnister of India in a letter dated 27 th Novenber, 1981 addressed to

t he Chi ef M ni ster of CGoa,; t he envi ronnent al gui del i nes
devel opment of beaches published in July, 1983 by the Government of

India and the 1986 guidelines issued by Inter Mnisterial Conmittee

by the Mnistry of Tourism Government of India by order dated 11 th
June, 1986 have been stressed upon as containing the responses of

the Union of India to the Stockhol mDeclaration. It is contended that
enactment of laws by the legislature is not exhaustive of the manner in
which India s International commitnents can be furthered. Executive
action, in the absence of statutory enactnments, is an alternative node

aut hori sed under Article 73 of the Constitution. In the present case,
5

the exercise of executive power is traceable to Entry 13 and 14 of List |
of the Seventh Schedule to the Constitution. The power to give effect to
the guidelines and to penalize violators thereof nay not have been

avail abl e at the tine when the guidelines becane effective. However,

with the enactment of the Environment Protection Act, 1986

(hereinafter referred to as ‘the Act’) with effect from 19 th Novenber,
1986, sections 3 and 5 enmpowered the Central Governnment to pass
necessary orders and issue directions which are penal in nature. It is
in the exercise of the said power under the Act read with the

guidelines referred to above that the orders inpugned by the

for



appel I ants have been passed. Though the Coastal Regul ation Zone

(CRZ) Notification under the Act was issued on 19 th February, 1991

and adnmittedly is prospective in nature, till such tine that the said
notification cane into force it is the guidelines which held the field
being adm nistrative instructions having the effect of |aw under Article

73 of the Constitution

5. The stand of the State in support of the inpugned action has

been noticed at the outset for a better appreciation of the argunents
advanced by the appellants. Shri K. Parasaran, Shri C. U. Singh and

Shri Raj u Ramachandran, |earned senior counsels who had appeared

on behal f of t he appel l ants in t he di fferent appeal s under

consi derati on have subnitted that the purport and effect of the CRz
6

Notification published on 19th February, 1991 in exercise of the
powers conferred by the Act and the Rul es read together has been

considered by this Court in Goan Real Estate and Construction

Limted & Anr. vs. Union of India through Secretary, Mnistry of

Environment & Os.1 to hold that: "Thus, the intention of |egislature

while issuing the Notification of 1991 was to protect the past
actions/transactions which came into exi stence before the approval of

the 1991 Notification." It is further submitted that in Goan Rea

Estate & Construction Ltd. (supra) construction whi ch had
commenced after the anendnents nade in the year 1994 to the

notification dated 19th February, 1991 till the sanme were decl ared

illegal on 18th April, 1996, were protected by this Court by
hol di ng that though the anending notification was declared illegal by

this Court - "all orders passed under the said notification and actions
taken pursuant to the said notification would not be affected in any

manner what soever." (Para 38). According to the |earned counsels, the

above is the approach that this Court had indicated to be appropriate

for adoption while considering the Regulations and its inpact on
environmental issues in so far as coastal areas and sea beaches are

concer ned.

6. In so far as the guidelines of 1983 and 1986 are concerned, it is



2010 (5) SCC 388; in para 31
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contended that the Stockhol m Decl aration saw the energence of the
concept of sustainable developnent in full bloom In Vellore Gtizens
Wel fare Forumvs. Union of India & Os. 2, this court understood
Sust ai nabl e Devel opnent to nmean "devel opnent that neets the needs

of the present without conpromsing the ability of the future
generations to nmeet their own needs”. In Vellore Citizen s Wl fare
Forum (supra), it is further held that "Sustainable Devel opnent"” as a
bal anci ng concept between ecol ogy and devel opment has been

accepted as a part of customary international |aw though its salient
features are yet to be finalised by the international law jurists. The
St ockhol m Decl aration, naturally, does not and in fact could not have
vi sual i zed specific and precise paraneters of sustainabl e devel opnent

i ncludi ng prohibitory and permi ssible paraneters of industrial and
busi ness activities on the sea beaches that could be universally
appl i ed across the board. The very text and the | anguage of the

gui del i nes, according to |earned counsels, nake it clear that there is
no mandate of law in any of the said guidelines which are really in the
nature of evol ving paraneters enbodyi ng suggestions for identification
of the correct paraneters for enactnent of laws in the future. It is
accordingly argued that the guidelines do not anount to an exercise of

| aw maki ng by the executive under Article 73 of the Constitution. In

(1996) 5 SCC 647 Para 10
8

any case, the guidelines were never published or authenticated as

requi red under Article 77 of the Constitution. Pointing out the
provisions of the Air (Prevention and Control of Pollution) Act, 1981, it
is argued that the aforesaid Act was enacted to inplenent the

deci sions taken in the Stockhol m Conference of 1972. Parlianment

though fully aware of the resol uti ons and decisions taken in the

St ockhol m Conference as well as the commtnents made by the India

as a signatory thereto did not consider it necessary to enact a

conmprehensive law to protect and saf eguard ecol ogy and environnent



until enactnent of the Environment Protection Act with effect from
18t h Novenber, 1986. Even thereafter, the paraneters for enforcenent
of the provisions of the Act insofar as the sea coast and beaches are
concerned had to await the enactnment of the CRZ Notification of 19 th
February, 1991. Shri Parasaran has particularly relied on a decision of
this Court in the State of Karnataka & Anr. vs. Shri Ranganat ha
Reddy & Anr.3 to contend that even if the court is to hold otherw se
what woul d be called for is a "balancing act” which would lean in
favour of the protection of the property having regard to the |ong
period of tine that has el apsed since the inpugned action was
initiated agai nst the appellants.
7. In reply, Shri Chitale, |earned senior counsel appearing for the

(1977 (4) SCC 471)

9

Uni on of India has placed before the Court the several docunents
whi ch the Union would Iike the Court to construe as the ‘law in force’
to regul ate conmmercial / busi ness activities on the sea beaches in order
to maintain environmental health and ecol ogi cal balance. It is
contended that the aforesaid guidelines, though had existed all along,
could not be specifically enforced in the absence of statutory powers to
penal i ze the violations thereof. Such power, |earned counsel contends,
came to be conferred with the enactnent of the Environnent
Protection Act with effect from 19 th Novenber, 1986. The gui deli nes
which all along had laid down the parameters for application of the
provi sions of the Act were replaced by the CRZ Regul ations with effect
from19th February, 1991. Learned counsel has contended that the
gui delines issued are traceable to the power of the Union executive
under Entry 13 and 14 of List | of the Seventh Schedule read with
Article 73 of the Constitution. Learned counsel has also drawn the
attention of the Court to its earlier decision in the case of
G anmophone Conpany of India Ltd. vs. Birendra Bahadur
Pandey & Ors. 4 to contend that it was not necessary to enact a
specific law to give effect to Stockhol m Decl aration i nasmuch as the

under st andi ng and agreenent reached in the International Convention



to which India was a party stood enbodied in the Minicipal Laws of

1984 (2) SCC 534
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the country by application of the doctrine of incorporation

Particul ar enphasis was laid on the views expressed by this
Court in Para 5 of the decision in G anpphone Conpany of I|ndia

(supra) which may be extracted bel ow -

"5. There can be no question that nations nust march

with the international community and the runicipa

| aw nust respect rules of international |aw even as
nations respect international opinion. The comity of
nations requires that rules of international |aw nmay be
acconmodated in the nunicipal |aw even w t hout

express legislative sanction provided they do not run
into conflict with Acts of Parlianent. But when they do
run into such conflict, the sovereignty and the integrity
of the Republic and the supremacy of the constituted

| egislatures in nmaking the laws may not be subjected to
external rules except to the extent legitimtely accepted
by the constituted | egislatures thensel ves. The doctrine
of incorporation also recognises the position that the
rules of international |aw are incorporated into nationa
| aw and considered to be part of the national |aw,

unless they are in conflict with an Act of Parlianent.
Conmity of nations or no, nunicipal |aw nust prevail in
case of conflict. National courts cannot say yes if
Parliament has said no to a principle of internationa

I aw. National courts will endorse international |aw but
not if it conflicts with national |aw National courts
bei ng organs of the national State and not organs of

i nternational |aw nust perforce apply national lawif
international law conflicts with it. But the courts are
under an obligation within legitimate linmits, to so
interpret the nunicipal statute as to avoid confrontation
with the comty of nations or the well established
principles of international law. But if conflict is
inevitable, the latter nust yield."

8. Shri Sanj ay Parikh, | earned coggsel appearing for the respondent

NGO, Goa Foundation, has subnmitted that the Prinme Mnister’'s letter

dated 27th Novenber, 1981; the 1983 guidelines as well as guidelines

of 1986 have to be construed to be law within the nmeaning of Article

73 of the Constitution. Placing reliance on the decision of this Court in
Vishaka & Ors. vs. State of Rajasthan & O's., 5, Shri Parikh has
submitted that in framng the guidelines to ensure prevention of

sexual harassnent at work place this Court has placed reliance on the
fact that the Government of India has ratified sone of the resolutions

adopted in the convention on the elimnation of all fornms of



di scrim nati on agai nst wonen and had made known its conmmitnments
to the cause of wonen’s human rights in the Fourth World Conference
of Wormen held in Beijing. Sinmilarly, relying on the observations of this
Court in Para 52 in Vineet Narain & Os. vs. Union of India &
Anr.6, it is contended that "it is the duty of the executive to fill the
vacuum by executive orders because its field is coternmi nous with that
of the legislature.” Shri Parikh has also relied on a judgnent of old
vintage in Rai Sahib Ram Jawaya Kapur & Ors. vs. The State of
Punj ab7 to contend that the executive power of the union is w de and
expansi ve and - "conprises both the determ nation of the policy as
well as carrying it into execution. This evidently includes the initiation
of legislation, the maintenance of order, the pronotion of social and
° 1997 (6) SCC 241 para 13
° 1998 (1) SCC 226
! Al R 1955 SC 549
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econom c welfare, the direction of foreign policy, in fact the carrying on

or supervision of the general administration of the State." (sub-para of

Para 13).

9. Shri Pari kh has further contended that conmitnments of the

country nmade at an international forumwhich are in tune with the
constitutional philosophy i.e. to preserve and maintain ecol ogy and

envi ronnent, nust be understood to have been incorporated in the

Muni ci pal Laws of the country and executive decisions to the above

effect will fill in the void till effective statutory exercise is made which
in the instant case cane in the formof CRZ Notification dated 19 th

February, 1991

10. Shri Pari kh has al so submitted that passage of tine resulting in
astronom cal rise of property value; use of the otherwise illegally
constructed property during the pendency of the present proceeding

and such other events cannot be the basis of any claimin equity for
protection of the product of an apparently illegal act. Reliance in this
case has been placed on a decision of this Court in Fomento Resorts

& Hotels Limted & Anr. vs. Mnguel Martins & Os.8



11. The cases of the respective parties having been noticed the
necessary di scourse may now comence. |In Bennett Col eman & Co.
8
2009 (3) scCC 571
13
vs. Union of India9, a ‘Newsprint Policy', notified by the Central Govt.
for inmposing conditions on inport of newsprint came to be chall enged
on the ground of violation of fundanental rights. Beg, J., in a
concurring judgnment, observed:
"What is ternmed "policy" can becone justiciable when it
exhibits itself in the shape of even purported "Il aw
According to Article 13(3)(a) of the Constitution, "law'
i ncludes "any Ordinance, order, bye-law, rule,
regul ation, notification, customor usage having in the
territory of India the force of law'. So |l ong as policy
remains in the realmof even rules framed for the
gui dance of executive and adm nistrative authorities it
may bind those authorities as decl arations of what they
are expected to do under it. But, it cannot bind citizens
unl ess the inpugned policy is shown to have acquired
the force of "Ilaw'
(para 93 - enphasi s added)
12. The question ‘what is "law'? has perplexed nany a jurisprude;
yet, the search for the elusive definition continues. It may be unwise to
posit an answer to the question; rather, one may proceed by
exam ning the points of consensus in jurisprudential theories. Wat
appears to be common to all these theories is the notion that |aw nust
possess a certain form contain a clear mandate/explicit comrmand
whi ch may be prescriptive, perm ssive or penal and the |aw nust al so
seek to achieve a clearly identifiable purpose. Wile the formitself or
absence thereof will not be determinative and its inpact has to be
considered as a lending or supporting force, the disclosure of a clear
9
[(1972) 2 SCC 788 - 5J]
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mandat e and purpose is indispensable.

13. It may, therefore, be understood that a Govt. policy may acquire
the "force of ‘law ™" if it confornms to a certain form possessed by other
laws in force and encapsul ates a nandate and di scloses a specific
purpose. It is fromthe aforesaid prescription that the guidelines relied

upon by the Union of India in this case, will have to be exam ned to



determ ne whether the sane satisfies the mninmum el enents of |aw.
The said guidelines are -
1. Directives to the State Governnents in letter dated 27 th

Novenber, 1981 of the then Prinme M nister
2. Notification dated 22nd July, 1982 of the Governor setting up

t he Ecol ogi cal Devel opnent Council for Goa, inter alia, for scrutiny

of beach construction within 500 neters of HTL;
3. Envi ronment al Gui del i nes for Devel opnent of Beaches of July

1983;
4. Order dated 11th June, 1986 of Under Secretary, Mnistry of

Touri sm al so addressed to Chi ef Secretary, Govt. of CGoa,
constituting an inter-Mnisterial Commttee for considering tourist

projects within 500 neters.

14. The genesis of the Executive's decision to restrict construction
activity within 500 nmeters of the HTL can be traced to the Stockhol m

Conference. It is India s participation in the conference that led to the
15

introduction of Articles 48A and 51A(g) in the Constitution and the
enact nent of several legislations like the Air Act 1981, Forest
Conservation Act, 1980, Environnent Protection Act, 1986 etc. all of
whi ch seek to protect, preserve and safeguard the environment. It may
be possible to view the aforesaid guidelines as "affirnmative action"
aimed at inplenentation of Articles 21 and 48A of the Constitution
and, therefore, outlining a visible purpose. The search for a clear,
unanbi guous and unequi vocal comand to regul ate the conduct of

the citizens in the said guidelines nust also be equally fruitful
However, we are unable to find in the said guidelines any expressed or
clearly defined dicta. In fact, having read and consi dered the
guidelines, we are left with a reasonabl e doubt as to whether what has
been spelt out therein are not nere suggestions or opinions expressed
in the process of a continuing exploration to identify the correct
paraneters that woul d effectuate the purpose i.e. safeguarding and
protecting the environment (sea beaches) from human expl oitation and
degradation. The above is particularly significant in view of the fact
that the Stockhol m Declaration in its core resolutions, nerely

enunci ate very broad propositions and conm tments including those



concerning the sea beaches as distinguished fromspecific parameters
that could have application, w thout variation or exception, to all the

signatories to the declaration. The Stockhol m Conference having
16

nowher e expressed any internationally approved paraneters of

acceptabl e distance fromthe HTL, incorporation of any such feature of

i nternational values in the Minicipal Laws of the country cannot arise

even on the principle enunciated in G anmophone Conpany of India

(supra). The position is best highlighted by noticing in a little detail the
obj ectives sought to be achieved in the Stockhol m Conference and the

core principles adopted therein so far as they are relevant to the issues

i n hand.

"The United Nat i ons Conf er ence on t he Hurman
Envi ronment, met at Stockholmfrom5 to 16 June, 1972, to
consi der the need for a comon outl ook and conmmon principles
to inspire and gui de the peoples of the world in the preservation
and enhancenent of the human environnment -
The Conference call ed upon Governnents and peoples to exert
comon efforts for the preservation and inprovement of the
human environment, for the benefit of all the people and for their
posterity."

Extract of the relevant Principles -

"Principle 7- States shall take all possible steps to prevent
pol lution of the seas by substances that are liable to create
hazards to human health, to harmliving resources and marine
life, to damage anenities or to interfere with other legitimte
uses of the sea

Principle 11 - The environnmental policies of all States should
enhance and not adversely affect the present or future
17

devel opnent potential of devel oping countries, nor should they
hanper the attainnent of better living conditions for all, and
appropriate steps should be taken by States and internationa
organi zations with a view to reachi ng agreenent on neeting the
possi bl e national and international econom c consequences
resulting fromthe application of environnental neasures.

Principle 14- Rational planning constitutes an essential tool for
reconciling any conflict between the needs of devel opnent and
the need to protect and inprove the environnent.

Principle 23- Wthout prejudice to such criteria as nay be agreed
upon by the international community, or to standards which will
have to be determined nationally, it will be essential in all cases
to consider the systens of values prevailing in each country,

and the extent of the applicability of standards which are valid
for the nost advanced countries but which may be inappropriate

and of unwarranted social cost for the devel opi ng countri es.

Principle 24- International matters concerning the protection and
i mprovenent of the environment should be handled in a



cooperative spirit by all countries, big and snmall, on an equa
footi ng.

Cooperation through nultilateral or bilateral arrangenents or

other appropriate neans is essential to effectively control

prevent, reduce and elininate adverse environmental effects

resulting fromactivities conducted in all spheres, in such a way

that due account is taken of the sovigeignty and interests of al
States. "

15. Article 77 of the Constitution provides the formin which the

Executive nust make and authenticate its orders and deci sions.

Clause (1) of Article 77 provides that all executive action of the

Government nust be expressed to be taken in the name of the

President. The cel ebrated author H M Seervai in Constitutional Law of

India, 4th Edition, Volume 2, 1999 describes the consequences of

Government orders or instructions not being in accordance with

Clauses (1) or (2) of Article 77 by opining that the same woul d deprive

of the orders of the inmnity conferred by the aforesaid clauses and

they may be open to challenge on the ground that they have not been

made by or under the authority of the President in which case the

burden woul d be on the Governnment to show that they were, in fact,

so made. In the present case, the said burden has not been di scharged

i n any manner whatsoever. The decision in Air India Cabin Crew

Associ ation vs. Yeshasw nee Merchant 10, taking a somewhat

different view can, perhaps, be explained by the fact that in the said

case the inpugned directions contained in the Governnent letter (not

expressed in the name of the President) was in exercise of the

statutory power under Section 34 of the Air Corporations Act, 1953. In

the present case, the inpugned guidelines have not been issued under

10
(2003) 6 SCC 277 - para 72
19
any existing statute.
16. Clause (2) of Article 77 also provides for the authentication of

orders and instrunents in a manner as may be prescribed by the
Rules. In this regard, vide S.O 2297 dated 3 rd Novenber, 1958
published in the Gazette of India, the President has issued the

Aut hentication (Orders and Other Instrunments) Rules, 1958. The said



Rul es have been superseded subsequently in 2002. Adnmittedly, the
provi sions of the said Rules of 1958 had not been followed in the
present case insofar as the pronulgation of the guidelines is

concer ned.

17. In the absence of due authentication and pronul gati on of the
gui del i nes, the contents thereof cannot be treated as an order of the
Governnment and woul d really represent an expression of opinion. In
law, the said guidelines and its binding effect would be no nore than
what was expressed by this Court in State of Uttaranchal vs. S K

Vai shll in the foll ow ng paragraph of the report

"It is settled law that all executive actions of the
Government of India and the Governnent of a State are
required to be taken in the nane of the President or the
CGovernor of the State concerned, as the case may be
[Articles 77(1) and 166(1)]. Orders and other
i nstruments made and executed in the nane of the
President or the Governor of a State, as the case may
be, are required to be authenticated in the manner
11
(2011) 8 scCC 670
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specified in the rules nmade by the President or the
Governor, as the case may be [Articles 77(2) and
166(2)]. In other words, unless an order is expressed in
the nane of the President or the Governor and is
authenticated in the manner prescribed by the rules, the
sane cannot be treated as an order on behalf of the
Governnent." [Para 23]

"A noting recorded in the file is merely a noting
simpliciter and nothing nore. It nerely represents
expression of opinion by the particular individual. By no
stretch of inmagination, such noting can be treated as a
deci sion of the Governnent. Even if the conpetent
authority records its opinion in the file on the nmerits of
the matter under consideration, the same cannot be

terned as a decision of the Governnent unless it is
sanctified and acted upon by issuing an order in
accordance with Articles 77(1) and (2) or Articles 166(1)
and (2). The noting in the file or even a decision gets
culmnated into an order affecting right of the parties
only when it is expressed in the nane of the President

or the Governor, as the case may be, and authenticated

in the manner provided in Article 77(2) or Article 166(2).
A noting or even a decision recorded in the file can

al ways be revi ewed/ reversed/ overrul ed or overturned

and the court cannot take cognizance of the earlier
noting or decision for exercise of the power of judicia
review " [ Para 24]

18. It is also essential that what is clainmed to be a | aw nust be

notified or made public in order to bind the citizen. In Harla vs. State



of Rajasthanl2 while dealing with the vires of the Jai pur Opium Act,
whi ch was enacted by a resolution passed by the Council of Mnisters,
t hough never published in the Gazette, this Court had observed : -

"Natural justice requires that before a | aw can becone
operative it rmust be pronul gated or published. It nust
be broadcast in some recogni sable way so that all nen
12
[AIR 1951 SC 467]
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may know what it is, or, at the very least, there nust be
some special role or regulation or customary channel by
or through which such know edge can be acquired with

the exercise of due and reasonabl e diligence. The

t hought that a decision reached in the secret recesses of
a chanber to which the public have no access and to

whi ch even their accredited representatives have no
access and of which they can normally know not hi ng,

can nevertheless affect their lives, liberty and property
by the nere passing of a Resolution wthout anything

nore is abhorrent to civilised nan." [ Para 10]

19. The Court in Harla vs. State of Rajasthan (supra) noticed the
deci sion in Johnson vs. Sargant & Sonsl13 and particularly the
fol | owi ng: -

"The principle underlying this question has been
judicially considered in England. For exanple, on a
somewhat | ower plane, it was held in Johnson v.
Sargant, (1918) 1 K B. 101: 87 L.J. K B. 122 that an
order of the Food Controller under the Beans, Peas
and Pul se (Requisition) Order 1917, does not becomne
operative until it is nade known to the public, and the
di fferences between an Order of that kind and an Act
of the British Parlianment is stressed. The difference is
obvious. Acts of the British Parliament are publicly
enacted. The debates are open to the public and the
acts are passed by the accredited representatives of
the people who in theory can be trusted to see that
their constituents know what has been done. They
al so receive wide publicity in papers and, now, over
the wireless. Not so Royal Proclamations and Orders of
a Food Controller and so forth. There nust therefore
be promul gati on and publication in their cases. The
nmode of publication can vary; what is a good mnet hod
in one country nay not necessarily be the best in
anot her. But reasonabl e publication of sonme sort there
must be." (Para 11)

13
[(1918) 1 KB 101]
22
20. It will not be necessary to notice the long line of decisions
reiterating the aforesaid view. So far as the node of publication is
concerned, it has been consistently held by this Court that such node

must be as prescribed by the statute. In the event the statute does not

contain any prescription and even under the subordinate |egislation



there is silence in the matter, the legislation will take effect only when
it is published through the customarily recogni zed official channel
namel vy, t he of ficial gazette (B. K Srivastava VS. State

Kar nat aka) 14. Adnmittedly, the ‘guidelines’ were not gazetted.

21. If the guidelines relied upon by Union of India in the present case
fail to satisfy the essential and vital paraneters/requirenents of |aw
as the trend of the above di scussion would go to show, the sane

cannot be enforced to the prejudice of the appellants as has been done
in the present case. For the sane reason, the issue raised with regard
to the authority of the Union to enforce the guidelines on the com ng
into force of the provisions of the Environnment Protection Act so as to
bring into effect the inpugned consequences, adverse to the

appel lants, will not require any consideration

22. An argument had been offered by Shri Parikh, |earned counse
appearing for the respondent, Goa Foundation, that while dealing with
i ssues concer ni ng ecol ogy and envi ronnent, a strict Vi ew
H (1987) 1 SCC 658
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envi ronnment al degradati on, which Shri Pari kh woul d contend has
occurred in the present case, should be adopted having regard to the
rights of a large nunber of citizens to enjoy a pristine and pollution
free environment by virtue of Article 21 of the Constitution. W cannot
appreci ate the above view. Violation of Article 21 on account of alleged
envi ronnmental violation cannot be subjectively and individually
det erm ned when paraneters of perm ssible/inperm ssible conduct
are required to be legislatively or statutorily determ ned under
Sections 3 and 6 of the Environnent Protection Act, 1986 which has

been so done by bringing into force the Coastal Regul ation Zone (CRZ)

Notification w e.f. 19th February, 1991

23. In view of the foregoing discussion, the orders inpugned in the
Wit petitions filed by t he appel I ants cannot be sust ai ned
Consequently, the said orders as well as each of the orders dated 13 th

July, 2000 passed by the Hi gh Court of Bonbay will have to be set



asi de which we hereby do while allow ng the appeal s.

[MY. EQBAL]
New Del hi ;
Sept enber 22, 2014.
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