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The question as to whether the jurisdiction of the Civil Court stands
ousted in ternms of Sections 53 and 53A of the Tami| Nadu Recogni zed
Private Schools (Regul ation) Act, 1973 (hereinafter referred to as '"the Act’)
falls for consideration in this appeal which arises out of a judgnent and
order dated 13.10.1999 passed by a Division Bench of the Madras Hi gh
Court in A'S. No.568 of 1998 whereby and whereunder the appeal preferred
by the Appellants herein froma judgnent and decree dated 7.8.1998 passed
in OS. No.1254 of 1994 by the Subordinate Judge, Tiruchirapally decreeing
the plaintiff-Respondents’ suit, was disnmssed.

BACKGROUND FACTS :

The First Respondent herein (hereinafter referred to as ' Tapovanam)
is aregistered Society. 1t was founded by Swany Chi dbavananda. It has
been functioning since 1942. The sai d Swamy Chi dbavananda used to
propagate the ideals of Swany Ranmakrishna Param Hans and Swany
Vi vekananda. It started functioning at Ooty and later shifted to
Thiruparaithurari. A nunber of branches were established at various places,
nanel y, Thiruvedagam Courtallam Chitraichavadi, Thirunelveli
Kodai kanal , Ramanat hanpuram Raneshwaram Sal em and Karur
Educational institutions and ashrans as well as di spensaries were established
at all these places. Swany Chidbavananda during his life time acquired
various properties by collecting funds fromthe public, which partook the
character of Trust property.

The First Appellant herein was an enployee in a nill at Coi nbatore.

He joi ned ' Tapovanam as an ordinary nenber. He became Sanyasi in 1970

wher eupon he was assigned a job at Thiruvedagam and later transferred to
Karur in the year 1976. ' Tapovanani established a number of educationa
institutions at Karur fromdonations collected fromthe public as also with
the funds avail abl e through the trusts called Vairaperumal Trust and

Tat hi nagi reswarar Trust, the object whereof was to dedicate their properties
to Tapovanamto enable it to establish educational institutions.

It is not in dispute that in the year 1987, the First Appellant herein got
a Trust registered known as ' Sri Ramakri shna Ashramam Trust’. A claim
was set up by himto the effect that all the institutions at Karur had been
founded by himfromhis own noney as well as the noney collected by him
individually. He filed a suit in the Court of the Subordi nate Judge, Karur
marked as O S. No.251 of 1991, for a declaration that he along with other
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nmenbers were the owners as well as founders of the educational agencies of
the six educational institutions nentioned in the plaint. The said suit was
di smi ssed as wi t hdrawn whereupon he filed another suit, nmarked as O S

No. 1368 of 1990 in the Court of the District Munsif at Karur, which was
subsequently transferred to the Court of Subordi nate Judge, Karur and re-
nunbered as O S. No. 459 of 1991, the subject-matter whereof was two
educational institutions, nanely, Sri Vivekananda H gher Secondary Schoo

for Boys and Sri Sarada Grls H gher Secondary School at

Pasupat hi palayam |In the said suit a question arose as regard the status of
the First Appellant vis-‘-vis the First Respondent herein (Tapovanam as
regard ’'educational agency’ in terms of the provisions of the said Act.

In the said suit the Trial Judge framed the follow ng issues :

(i) Whet her the Plaintiff No.l1l-trust was in nanagement and
whether it was in existence?
(ii) VWet her it was legally constituted?

(iii) Whet her the plaintiffs were the owners of the suit Schedul e
I nstitutions?

(iv) Whet her t he Defendant No: 1 was not the Educational Agency
of the Plaint Schedul e School s?
(v) VWet her the Plaintiff No.2 functioned as an agent of the

Def endant No. 1?
(vi) Whet her the Defendant No.1 had no right over the Plaint
Schedul e School s?

(vii) Whet her the suit was maintainabl e?

(viii) Wether the Plaintiffs were entitled to the declaration prayed
for?
(ix) To what relief the Plaintiffs were entitled to?

The said suit was dismssed by a judgnment and order dated 30.4.1992,
by the Court of Subordinate Judge, Karur, inter alia, holding

(1) The Appellant No.2 Trust was not |legally constituted and was
never in existence.

(ii) The Appellant No. 1 was an agent of Tapovanam and
Tapovanam was t he owner and Educati onal- Agency of the
School s in question.

The Appellants preferred an appeal thereagainst in the Court of the
District Judge, Trichirapally, which was nmarked as A S. ‘No. 288 of 1992.
The said appeal was al so dismi ssed by a judgnment and order dated
17.2.1993, inter alia, on the follow ng findings :

(1) Def endants 3 and 4, were misguided by 2nd Plaintiff in formng
the 1st Plaintiff Trust.

(ii) The Trust deed, Ext. A-1 was not proved, not genuine and did
not come into existence.

The Appellant Nos. 1 and 2 preferred a Second Appeal thereagainst

in the H gh Court of Madras which was al so dism ssed by a judgnent and
order dated 28.4.1997, hol ding

(i) Appel  ant No.1 herein was only an agent of Tapovanam

(ii) Appel l ant No.2 herein did not conme into existence.

A Review Petition filed thereagai nst was al so di sm ssed by an order
dated 13.9.1999.

During the pendency of the said proceeding before the Hi gh Court,
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Tapovanam filed a suit in the Court of Sub Judge, Karur, marked as O S
No. 273 of 1992 on or about 6.7.1992, which was subsequently transferred
to the Court of Subordinate Judge, Trichirapally and renunbered as O S

No. 1254 of 1994, against the Appellants and 13 others for a declaration
that it was the absolute owner of the suit properties nore fully and in details
described in Schedul e-A therein, and furthernore it was the educationa
agency in respect of the institutions nentioned therein. The Appellants
herein in their witten statenent, inter alia, contended that the Appellant
Nos. 2 and 3 were independent trusts and no noney in relation thereto was
contributed by Tapovanam for establishing the institutions and furthernore
the Appellant No.1 herein was not its agent.

In said suit filed before the | earned Subordi nate Judge, Trichirapally,
the follow ng issues were franed :

"(i) Whet her the Plaintiff is entitled for declaration and
possessi on as prayed for?

(ii) Whet her the Plaintiff is entitled for an injunction as
agai nst . the 1lst defendant from projecting hinself as the
Secretary and Correspondent?

(iii) VWhet her the Plaintiff is entitled for accounting relief?
(iv) VWet her assi'gnment deeds dated 22.5.1987 and
15.7.1989 are enforceabl e against the Plaintiff?

(v) Whet her the Plaintiff is the owner of the B-Schedul e
properties or any other properties acquired by the 1st
def endant ?

(vi) To what relief?

(vii) Whet her the suit claimhad been valued properly and
whet her correct Court fee had been paid on the Plaint?"

The said suit filed by Tapovanam was decreed, inter alia, on the
prem se that the finding in the earlier suit the First Appellant herein having
been held to be an agent of Tapovanam bei ng binding upon the Appellants,
the sanme would attract the principle of res judicata. An appeal preferred by
the Appellants before the Hi gh Court of Madras, marked as A/S. No. 568 of
1998 was di sm ssed by the inmpugned judgnent hol di ng

(i) The earlier judgnment is O S. No.459 of 1991 confirmed in A 'S
No. 288 of 1992 and Second Appeal No.604 of 1993 constituted
res judicata.

(ii) In view of Rule 3 of the Rules of Tapovanam the properties
bel onged to the Appellant Nos. 2 and 3 autommtically became
the property of Tapovanam

(iii) The suit could not be dismissed for non-conpliance with Order
31 Rule 2 CPC since the same was not raised before the tria
court.

The Appellants are, thus, before us.
SUBM SSI ONS :

M. K. Sukumaran, the |learned Senior Counsel appearing on behal f of
the Appellants, would principally raise two contentions in support of this
appeal. Firstly, relying on V. Rajeshwari (Sm.) vs. T.C Saravanabava
[ (2004) 1 SCC 551], the | earned counsel contended that no issue as regard
applicability of the principle of res judicata having been framed by the Tria
Court, the inpugned judgnment is vitiated in law. Secondly the jurisdiction
of the Cvil Court being barred in view of Sections 53 and 53A of the Act,
the judgnent and decree passed in the earlier suit being a nullity, the
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principle of res judicata will have no application. Reliance, in this behalf,
has been placed on Mhanl al Goenka vs. Benoy Krishna Mikherjee and
QO hers [(1953) SCR 377].

M. L. Nagheshwar Rao, the |earned Senior Counsel appearing on
behal f of the Respondents, on the other hand, would support the judgnent
under appeal contending that although no issue as regard res judicata was
franed, the parties proceeded at the trial knowing fully well that such an
issue is involved and in fact all the relevant docunments pertaining to the
earlier suit were brought on record and in that view of the matter, the
Appel | ants cannot be said to have been prejudiced thereby.

The | earned counsel would urge that the findings of the |earned
Subordi nate Judge in the instant case would cone within the purview of the
exception carved out by this Court in V. Rajeshwari (supra). It was
submitted that Section 53A-of the Act being an exception to Section 53
thereof, the G vil Court-had the necessary jurisdiction to determine the issue
as to whether the plaintiffs or the defendants were the educational agencies
in terns of the provisions of the said Act.

RES JUDI CATA :

O S. No.1368 of 1990 was filed by the Appellant Nos. 1 and 2 agai nst
Tapovanam and t hree ot hers, nanely, Swany Bodhananda Swany
Guhananda and Swany Amal ananda.

In the said suit, it was accepted that the First Appellant was a disciple
of Swany Chi dbhavananda. It was claimed that the six educationa
institutions, namely Vivekananda Prinmary School having standard 1 to 5 in
Pasupat hi pal ayam Karur Tal uk; (2) Vivekananda English School having
standard 1 to 5 at Pasupat hi pal ayam Karur Town, Karur' Tal uk; (3)

Vi vekananda Hi gher Secondary School (Boys); (4) Vivekananda

Matricul ati on H gher Secondary School at Pasupathi pal ayam Kaur Tal uk

(5) Sri Saratha Grls H gher Secondary School at Pasupathi pal ayam Karurn
Tal uk, and (6) Sri Saratha N kathan Col | ege of Science for Wnen at Sr

Sar at hapuri, Karur, were founded by the First Appellant herein alleging that
the funds for the educational institutions and ashrams were raised from
donati ons of the devotees and general public. He stated that he was a
Correspondent and Secretary of the educational institutions ever since they

were established. 1t was contended that Tapovanam neither established nor
adnmi ni stered the said institutions, nor contributed any noney for the
est abl i shnent thereof. It was all eged that the Trust had been founded to

manage the Ashrams, tenples, schools and colleges by the First Appellant

herei n and Tapovanam had no right, title or interest over the ashrams and the
educational institutions established by him The said suit was filed on the

prem se that Tapovanam had been claimng to be the educational agency of

the schools. The cause of action for the said suit is/'said to have arisen on the
dat es of establishment of plaintiff’s ashram and on vari ous dates when al

the educational institutions were established as also on 17.11.1990 when the
defendants threatened to interfere with the adm nistration of ‘educationa
institutions.

Tapovanamin its witten statenent not only denied and disputed the
said claimof the Appellants but set up a title over the properties involved
therein initself. It was averred that Tapovanam was the educati onal agency
in respect of these institutions.

The parties, therefore, in the aforenentioned suit litigated, inter alia,
on the question of existence of the trust said to have been founded by the
First Appellant as also right of the parties to act as educational agency of the
schools. The H gh Court in its judgnment dated 28.4.1997 passed in Second
Appeal No. 604 of 1993 noticed all the contentions of the parties and
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recorded that a concession had been nade by the Appellants herein that
Tapovanam was t he educati onal agency in respect of the educationa
institutions and all the docunents stood in its nanme. The plea of the
Appel l ants herein that the docunents were created in the nanme of
Tapovanam by the Appellant No.1 out of respect and his closeness with its
f ounder Swany Chi dbhavananda, was negati ved.

In the Second Appeal, the High Court furthernore noticed that a
concurrent finding of fact had been arrived at to the effect that the schools in
guesti on were recognized in the name of Tapovanam and even for the
recognition in the nane of its officer, necessary application was filed by the
First Appellant herein, who was then the Correspondent-cum Secretary of
the School s, hol ding

"\ 005t was also adnmitted that all the official records stand
in the name of the first defendant, and even the
correspondence for the same was taken only by the

second plaintiff. 1t is also not disputed that second
plaintiff was acting as Correspondent cum Secretary of

t hese educational institutions. The schools have been
constructed ina | ease hold prem ses, and the | ease deed

was al so taken in the name of ‘the first defendant. It is in
thi s background, we have to consider how far the

plaintiffs’ case could be sustained in this case."

The Hi gh Court noticed the provisions of the Act as al so those of the
Trust Act and in particular Section 88 thereof, and opined

"\ 0051 f the person is bound to protect the interest of

anot her and gai ns any advantage, that advantage al so

nmust go to the persons whose interest he is bound to
protect. So, even if by chance second plaintiff can
contend that he is the owner, since he was acting
throughout only as an agent of the first defendant-society,
his claimfor ownership cannot be put forward."

The Court negatived the contention of the Appellants herein as regard
title in respect of the schools in question observing

"Courts bel ow have rightly come to the concl usi on
that the second plaintiff has no claimas put forward and
as a Sanyasi, he should not have put forward such a
claim A person who is bound to promote the interest of
the Ashramam and who says that he was brought to this
world by his Guru, is now acting against its own interest.
The confidence reposed on the second plaintiff has really
been m sused by him The courts bel ow have rightly
di sm ssed his claim™"

Inits plaint, Tapovanam extensively referred to the factum of
institution of the earlier suit and al so the concession of the First
Appel l ant herein to the effect that all the docunents stood in its nane.

It was categorically stated that all the contentions of the Appellants had
been rejected hol ding that Tapovanam al one was t he owner, founder

and educational agency in respect of all the educational institutions and
the First Appellant herein was only its agent, correspondent and person

in charge. The purported assignment made by the First Appell ant

herein in favour of the other Appellants in relation to certain |ands were
guestioned, inter alia, on the prenmise that in the earlier suit such
assignments had been found to be invalid and the First Appellant herein
had been acting on behal f of Tapovanamin the fiduciary capacity and

had no i ndependent right in hinmself. |In the said suit, the follow ng
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reliefs were clainmed

(a) Hol ding that the plaintiff is the absolute
owner of the suit properties and educati onal agency
with respect to the suit institutions described in
Schedul e A and the properties in Schedul e B and for
a consequential relief of possession and directing the
first defendant to hand over charge relating to the suit
institutions and properties described in Schedule A
and B.

(b) Directing the first defendant to render a
true and proper accounts with regard to the incone
fromthe suit properties for the last three years and til
he actual |y hands over charge.

(c) Granting a permanent injunction
restraining the first defendant frominterfering with
the right of the plaintiff to nmanage the suit
instituti'ons and properties described in Schedule A
and B or collecting any anpbunts for and on behal f of
the suit institutions either projecting hinself as the
founder, secretary or -correspondent or in any other
capacity.

(d) Granting such further or other reliefs as
this Hon' ble Court nay deemfit and proper in the
ci rcunst ances of the case and render justice.

The fact giving rise to the cause of ‘action for the said suit is
stated in paragraph 19 of the plaint and one of the facts constituting
cause of action was said to be the dismissal of the earlier suit and on
subsequent dates when the First Appellant refused to hand over the
collections nade illegally in respect of the suit institutions in spite of
the judgnent of the court.

Gsborn’s Concise Law Dictionary defines 'cause of action’ as the fact
or conbination of facts which giverise to a right or action.

In Black’s Law Dictionary it has been stated that the expression cause
of action is the fact or facts which give a person a right-to judicial relief.

In Stroud’s Judicial Dictionary a cause of action is stated to be the
entire set of facts that give rise to an enforceable claim the phrase conprises
every fact which, if traversed, the plaintiff nust prove in order to obtain
j udgrent .

A cause of action, thus, neans every fact, which, if traversed, it
woul d be necessary for the plaintiff to prove in order to support his
right to a judgnent of the Court. |In other words, “it is a bundle of facts
which taken with the | aw applicable to themgives the plaintiff a right
to relief against the defendant. It nust include sonme act done by the
def endant since in the absence of such an act no cause of action can
possibly accrue. It is not limted to the actual infringement of the right
sued on but includes all the material facts on which it is founded.

The status of the First Appellant vis-‘-vis Tapovanam was, thus,
the subject matter of determnation in the earlier suit. A finding as
regard rel ationship between the parties rendered in the said suit is
bi ndi ng upon the First Appellant herein. Simlarly, the finding to the
effect that the Second Appellant was constituted illegally and did not
derive any right, title or interest over any property standing in its nane
is al so binding upon the Appellants.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

13

The object and purport of principle of res judicata as contended

in Section 11 of the Code of Civil Procedure is to uphold the rule of
concl usi veness of judgnent, as to the points decided earlier of fact, or
of law, or of fact and law, in every subsequent suit between the sane
parties. Once the matter which was the subject-matter of lis stood
determ ned by a conmpetent court, no party thereafter can be permtted

to reopen it in a subsequent litigation. Such a rule was brought into the
statute book with a viewto bring the litigation to an end so that the

ot her side may not be put to harassnent.

The principle of res judicata envisages that a judgment of court of
concurrent jurisdiction directly upon the point would create a bar as
regard a plea between the sane parties upon sonme other matter directly
in question in another court and that the judgnent of the court of
exclusive jurisdiction direct in point.

The doctrine of res judicata is conceived not only in larger public
interest which requires that all litigation nust, sooner than |later, cone
to an end but is also founded on equity, justice and good conscience.

I'n_Sulochana Amma vs. Narayanan Nair [(1994) 2 SCC 14], it
was hel d
"5. Section 11 of CPCenbodies the rule of
concl usi veness as evidence or bars as a plea as issue tried
in an earlier suit /founded on a plaint in which the matter
is directly and substantially in issue and becane final. In
a later suit between the sane parties or their privies in a
court conpetent to try such subsequent suit in which the
i ssue has been directly and substantially raised and
decided in the judgment and decree in the former suit
woul d operate as res judicata. Section 11 does not create
any right or interest in the property, but nerely operates
as a bar to try the sane issue once over. I'n other words, it
ains to prevent multiplicity of the proceedi ngs and
accords finality to an issue, which directly and
substantially had arisen in the forner suit between the
sanme parties or their privies, been deci ded and becane
final, so that parties are not vexed tw ce over; vexatious
[itigation would be put to an end and the val uable time of
the court is saved. It is based on public policy, as well as
private justice. They would apply, therefore, to al
judicial proceedings whether civil or otherwise. It equally
applies to quasi-judicial proceedings of the tribunals
other than the civil courts."

The Appellants did not object to the raising of the said plea by
Tapovanamin the suit. As the said plea had adequately been raised in
the plaint, in relation whereto the Appellants herei n had adequate
opportunity to traverse and furthernore both the parties having brought
on records all the relevant docunments the Appellants herein cannot be
said to have been prejudiced in any manner by reason of non-fram ng

of the issue as regard res judicata.

We have noticed hereinbefore that Tapovanamin its suit
extensively referred to the |is between the parties and the findings of
the court in the earlier proceedings. The First Appellant herein in his
witten statenent, inter alia, contended that the natter was subjudi ce as
the Second Appeal was then pending adjudication. It was specifically
stated :

"This defendant has filed the 2nd appeal S. A
No. 604/93 on the file of the H gh Court of Judicature
at Madras agai nst the judgment and decree in A S.
No. 288/ 92. The 2nd appeal is pending adjudication.
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It is therefore, clear that the entire matter is
subj udi ce\ 005"

It was urged that no relief would be granted with regard to the A
schedul e properties unless and until an adjudication is nade in Second
Appeal No. 604 of 1993. Tapovanam therefore, inits witten

statenent did not deny or dispute that the issues which were gernane
for determination of the suit filed by Tapovanam arose for
consideration in the earlier suit. It reiterated its claimthat the
properties in suit were being held by himas the managi ng trustee of the
Appel | ants which plea, as noticed hereinbefore, had subsequently been
rejected by the court of conpetent jurisdiction. The Trial Court while
determ ning the issues took into consideration the fact that the
docunents nostly relied upon by the parties in the previous

proceedi ngs had been reproduced and narked as exhibits in the said

suit also. It was held

"\ 005The deeper probe and study of the bolts and nuts
of these material and vital docunents, unequivocally
points to one -and the only conclusion that fromout of
the nucleus of the plaintiff-Tapovanam rather from
out of the seeds sown by the plaintiff-Tapovanam al
these suit properties have emanated and emnerged out,
of course with the/'each and every nerve of pain and
strain of the 1lst defendant, as its menber servant."

The Court found the evidence of Appellant No. 1 herein as
unconvincing. It observed that the entire case was a shallow The Court
took note of O ause 3(b) of Menorandum of Association of the First
Respondent which is as under

"Monastic menbers shall not own persona
properties. All properties gifted to them
automatically becone the property of the
TapovanaM "

The Court furthernore considered the matter on nerits hol ding
that the First Appellant has failed to prove his case

In V. Rajeshwari (supra), this Court while enphasizing the need
of raising the relevant plea as well as fram ng appropriate issues,
observed

"12. The plea of res judicata is founded on proof of

certain facts and then by applying the law to the facts so
found. It is, therefore, necessary that the foundation for
the plea nmust be laid in the pleadings and then an issue

nust be framed and tried. A plea not properly raised in

the pleadings or in issues at the stage of the trial, would
not be permtted to be raised for the first time at the stage
of appeal [see (Raja) Jagadi sh Chandra Deo Dhabal Deb

v. Gour Hari Mhato, Medapati Surayya v. Tondapu

Bal a Gangadhara Ranmakri shna Reddi and Katragadda

Chi na Anj aneyul u v. Kattaragadda Chi na Ramayya].

The view taken by the Privy Council was cited with

approval before this Court in State of Punjab v. Bua Das
Kaushal . However, an exception was carved out by this

Court and the plea was permtted to be raised, though not
taken in the pleadings nor covered by any issue, because

the necessary facts were present to the mnd of the parties
and were gone into by the trial court. The opposite party

had ampl e opportunity of |eading the evidence in rebutta

of the plea. The Court concluded that the point of res
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j udi cata had t hroughout been in consideration and
di scussion and so the want of pleadings or plea of waiver
of res judicata cannot be allowed to be urged.”

(Enphasi s suppl i ed)

This is, therefore, not a case where there was not adequate

pl eadings. On the other hand, it is a case where the docunents as al so
the judgnent produced in the previous suit were brought on record. The
judgnent contained extensive details of statement of pleadings and

i ssues which could be taken as enough to prove the plea of res judicata.
Furthernore, the First Appellant in his witten statement by necessary

i mplication accepted that the plea as regard title over the properties as
described in Schedule A of the plaint as also other issues raised by the
Tapovnamin his suit woul d depend upon the findings of the Hi gh

Court in the Second Appeal which was then pendi ng.

One of the facts which was necessary to be pl eaded and proved

relates to the rel ationship between the parties i.e. First Appellant was
agent of the First Respondent or he was acting of his owmn. Such a
guesti on was raised and answered in the suit filed by the First
Appel l ant herein. His plea that he coll ected donations and al so

i nvested his nobney in-acquiring the properties albeit in the nane of the
First Respondent was negati ved.

Thus, the finding arrived at in the earlier suit, inter alia, was that
the First Respondent herein was not the benami dar of the First
Appel l ant but in effect and substance was its agent.

This Court recently in Bhanu Kumar Jain vs. Archana Kumar and

Anot her, [AIR 2005 SC 626], ~while drawi ng a distinction between the
principles of ’'res judicata’ and 'issue estoppel’ noticed the principle of
cause of action estoppel in the followi ng terns :

"There is a distinction between 'issue estoppel
and ’'res judicata [See Thoday vs. Thoday \026 1964 (1)
Al . ER 341]

Res judi cata debars a court fromexercising its
jurisdiction to deternine the lis if it _has attained finality
between the parties whereas the doctrine i ssue estoppel is

i nvoked agai nst the party. |If such an issue is decided
agai nst him he would be estopped fromraising the sane
in the later proceeding. The doctrine of res-judicata
creates a different kind of estoppel viz Estoppel” By
Accord.

XXX XXX XXX

The said dicta was followed in Barber vs.

Staf fordshire Country Council, (1996) 2 Al ER 748. A
cause of action estoppel arises where in two different
proceedi ngs identical issues are raised, in which event,
the latter proceedi ngs between the sane parties shall be
dealt with simlarly as was done in the previous
proceedings. |n such an event the bar is absolute in
relation to all points decided save and except allegation
of fraud and col | usion. [See C. (a minor) Vs. Hackney
London Borough Council, (1996) 1 Al ER 973].

If the parties went to the trial knowing fully well the real issues
i nvol ved and adduced evidence in such a case w thout establishing
prejudice, it would not be open to a party to raise the question of non-
fram ng of particul ar issue.
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I n Nedunuri Kameswaramma vs. Sanpati Subba Rao [ AIR 1963
SC 884], it was observed

"No doubt, no issue was framed, and the one,
whi ch was franed, could have been nore el aborate;
but since the parties went to trial fully know ng the
rival case and led all the evidence not only in support
of their contentions but in refutation of those of the
other side, it cannot be said that the absence of an
i ssue was fatal to the case, or that there was that m s-
trial which vitiates proceedings. W are, therefore, of
opi nion that the suit could not be dism ssed on this
narrow ground, and also that there is no need for a
remt, as the evidence which has been led in the case
is sufficient to reach the right conclusion. Neither
party cl ai ned before us that it-had any further
evi dence to offer\005."

It is, however, beyond any doubt or dispute that if a court |acks

i nherent jurisdiction, its judgnent would be a nullity and, thus, the
principle of res judicata which is in the domain of procedure will have
no application. [See Mhanl al Goenka (supra), Ashok Leyland Ltd. vs.
State of Tam| Nadu and Anot her, (2004) 3 SCC 1 and Managenent of

M's Sonepat Cooperative Sugar MIls Ltd.” vs.. Alit Singh, 2005 (2)

SCALE 151 : 2005 (3) SCC 232].

In Ishwardas Vs. the State of Madhya Pradesh and others [AIR 1979
SC 551], this Court held:

"\ 005l n order to sustain the plea of res judicata it is
not necessary that all the parties to the two
litigations must be common. “All-that is necessary

is that the issue should be between the sanme parties

or between parties under whomthey or any of

t hem cl ai Ml 005"

We may now consi der some of the decisions cited by M. Sukumaran

Ms. RN Ganekar & Co. Vs. Ms. Hindustan Wres Ltd. AR 1974
SC 303] relates to a reference under Arbitration Act.  The said decision is an
authority for the proposition as regard the interpretation of Section 33 of the
Arbitration Act, 1940. |In that case, the Court was concerned w th the
validity of arbitration clause contained in a contract if the contract itself is
found to be illegal

In The Wul can Insurance Co. Vs. Maharaj Singh-and another [AIR
1976 SC 287], this Court was again concerned with the question as to
whet her in view of the repudiation of liability by the Appellant therein under
Clause 13 of the insurance policy, a dispute could be referred to arbitration

The decisions referred under Industrial D sputes Act-or the Arbitration
Act will, thus, have no application in the instant case.

JURI SDI CTION OF CI VI L COURT

Sections 53 and 53A of the Act read as under

"53. No Cvil court shall have jurisdiction to

deci de or deal with any question which is by or under

this Act required to be decided or dealt with by any
authority or officer nmentioned in this Act."
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53A. (1) Notwi thstandi ng anyt hing contai ned

in section 53, whenever any dispute as to the
constitution of any educati onal agency, or as to

whet her any person or body of persons, is an

educational agency, in relation to any private school

or as to the constitution of a school comittee, or as
to the appoi ntnment of secretary of the schoo

conmittee, arises, such dispute may be referred by

the persons interested or by the conmpetent authority

to the civil court having jurisdiction, for its decision

(2) Pending the decision of the civil court on a

di spute referred to it under sub-section (1), or the
nmaki ng of an interimarrangenent by the civil court
for the running of the private school, the Governnent
may nomi nate an officer to discharge the functions of
the educational agency, the school conmittee or the
secretary, as the case may be, in relation to the
private school concerned."

I ndi sputably a dispute with regard to the title over inmmovable

property wll have to be adjudicated in the Cvil Court alone. Section
53 nerely postulates that the Gvil Court. will have no jurisdiction to
deci de or deal with any question which is by or under the said Act
required to be decided or dealt with by any authority or officer
nmentioned in the said Act. Section 5 of the Act whereupon reliance has
been placed by M. Sukumaran for advancing the contention that the
matter relating to recognition of schools is required to be decided by an
authority created thereunder cannot be accepted. Section 5 |lays down a
procedure as regard necessity to file an application and the contents
thereof for permission to run such schools. Section 4 of the Act

prohi bits every person from establishing any school ‘without obtaining
perm ssion of the conpetent authority save and except in accordance

with the terns and conditions specified in such perm ssion.

A dispute as to who is the real educational 'agency in relation to a
private school is not a matter which in terns of the provisions of the
said Act would be determined by an authority under the provisions of
the said Act. Section 53A of the Act carves out an exception to Section
53 thereof. |In terns of the said provision any dispute asto the
educational institution is to be determ ned by a Cvil Court having
jurisdiction for its decision. The subm ssion of M. Sukumaran,
however, is that the jurisdiction of the Gvil Court is required to be
i nvoked in such matters specified therein by way of reference by the
persons interested or by the conpetent authority. M. Sukumaran
woul d contend that such a reference would be akinto a di spute pending
under the Industrial Disputes Act. W cannot accept the said
contention. A party to a dispute may not join the other in referring the
same to the Civil Court. The party nay agree or nmay not agree
therefor. A person having a grievance as agai nst other nust have a
remedy. The maxim’ubi jus ibi remedium is not an enpty formality.

The jurisdiction of the Gvil Court exenplifies the said doctrine. The
jurisdiction of the Gvil Court cannot be held to have been ousted

unless it is so, expressly or by necessary inplication, stated in the
statute. In terns of Section 53A of the Act, a dispute as to educationa
agency is concededly required to be decided by a Cvil Court. Howthe
jurisdiction of the Gvil Court is required to be invoked is a matter to
be exami ned by the Cvil Court. Unlike a private tribunal or a statutory
tribunal which would not derive a jurisdiction unless a reference in

terns of the provisions of the Act is nade to it, the Civil Court enjoys a
pl enary jurisdiction. Furthernore, if and when a dispute arises before
the conpetent authority as regard entitlenment of an educational agency

in relation to educational institutions, the same nust also be referred to
the Cvil Court. Statutory authority in terms of Section 5 of the Act
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cannot be said to have any jurisdiction to determ ne such a dispute. A
statute, as is well-known, nust be read in such a nanner so as to give
effect to the provisions thereof. It nmust be read reasonably. A statute
must be construed in such a nanner so as to nake it workable. The

wordi ngs "referred by the persons interested" would, thus, mean a

person who has a grievance as regard claimof other side relating to
educational agency of the educational institutions. ||t can be done by
filing a suit before the Cvil Suit. The term"persons" which is plura
has been used having regard to the fact that educational agency need

not be a person alone but would also include a society registered under
the Societies Registration Act or a body corporate in terms of the
Conpanies Act. 1In any event, if such a dispute within the

contenpl ati on of Section 53A has to be decided by a civil court, it wll
not attract the bar under Section 53 which applies only to a question
which is required to bedealt with or decided by any authority or officer
nmentioned in the Act.

We may notice that after the Second Appeal was dism ssed, the
Appel | ants herein sought to raise additional grounds in their review
applicati'on, as regard the lack of jurisdictionin a Cvil Court. The said
pl ea was negatived

In Principlesof Statutory Interpretation, by GP. Singh, N nth
Edition, page 630, it is stated

"As a necessary corollary of this rule
provi si ons excluding jurisdiction of civil courts and
provi sions conferring jurisdiction onauthorities and
tribunals other than civil courts are strictly construed.
The exi stence of jurisdiction in-civil courts to decide
questions of civil nature being the general rule and
excl usi on being an exception, the burden of proof to
show that jurisdiction is excluded in any particular
case is on the party raising such a contention. The
rule that the exclusion of jurisdiction of civil courts is
not to be readily inferred is based on the theory that
civil courts are courts of general jurisdiction and the
peopl e have a right, unless expressly or inpliedy
debarred, to insist for free access to the courts of
general jurisdiction of the State.  ‘Indeed, the principle
isnot limted to civil courts alone, but applies to al
courts of general jurisdiction including crimnna
court s\ 005"

I n Dhul abhai and Others vs. The State of ‘Madhya Pradesh and
Anot her [(1968) 3 SCR662], Hi dayatullah, CJ sumarized the
following principles relating to the exclusion of jurisdiction of civi
courts :

(a) Where the statute gives a finality to the orders of the specia
tribunals, the civil court’s jurisdiction nust be held to be

excluded if there is adequate remedy to do what the civil courts

would normally do in a suit. Such provision, however, does not

excl ude those cases where the provisions of the particular Act

have not been conplied with or the statutory tribunals has not

acted in confornmity with the fundanmental principles of judicia
procedure.

(b) Where there is an express bar of the jurisdiction of the court, an
exam nati on of the schene of the particular Act to find the

adequacy or the sufficiency of the remedi es provided may be

rel evant but is not decisive to sustain the jurisdiction of the G vi
Court.

Where there is no express exclusion, the exam nation of the

renedi es and the schene of the particular Act to find out the

i ntendment becones necessary and the result of the inquiry may
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be decisive. In the latter case, it is necessary to see if the statute
creates a special right or a liability and provides for the

determi nation of the right or liability and further |ays down that

all questions about the said right and liability shall be determn ned

by the tribunals so constituted, and whether renedies normally
associated with actions in Gvil Courts are prescribed by the said
statute or not.

(c) Chal l enge to the provisions of the particular Act as ultra vires
cannot be brought before tribunals constituted under that Act.

Even the Hi gh Court cannot go into that question on a revision or
reference fromthe decision of the tribunals.

(d) VWen the provision is already declared unconstitutional or the
constitutionality of any provision is to be challenged, a suit is

open. A wit of certiorari nmay include a direction for refund if

the claimis clearly within the tine prescribed by the Limtation

Act but it is not a conmpul sory remedy to replace a suit.

(e) Where the particular Act contains no nmachinery for refund of tax
col l ected in excess of constitutional limts or illegally collected, a
suit lies,

(f) Questions of the correctness of the assessnent, apart fromits

constitutionality, are for the decision of the authorities and a civi
suit does not lie if the orders of the authorities are declared to be
final or there is an express prohibition in the particular Act. In
ei ther case, the scheme of the particul ar Act nust be exam ned
because it is a relevant enquiry.

(9) An exclusion of the jurisdiction of the civil court is not readily to
be inferred unless the conditions above set down apply.

[ See Raj asthan State Road Transport Corporation and Anot her vs.

Kri shna Kant and Ot hers \026 (1995) 5 SCC 75, = Dwarka Prasad Agarwa
vs. Ranmesh Chand Agarwal - (2003) 6 SCC 220, Sahebgouda vs.

Qgeppa (2003) 6 SCC 151 and Dhruv Green Field Ltd. vs. Hukam

Si ngh (2002) 6 SCC 416].

This case does not fulfil the said conditions and the jurisdiction
of the Civil Court was not excluded by reason of Sections 53 and 53A
of the Act.

The reliance placed by the Appellant on the decision of this Court in
Mat h Sauna and others Vs. Kedar Nath alias Uma Shankar and others [AIR
1981 SC 1878] is wholly erroneous. In-that case the Court had held that the
guestion whether properties in possession of a mahant were math or persona
was to be decided on the basis of facts and circunstances of the case.

For the reasons aforementioned, we do not findany merit -in this
appeal , which is disnissed accordingly. However, in the facts and
ci rcunst ances of the case, there shall be no order as to costs.

ClVIL APPEAL NO. 3740 of 2000

Thi s appeal has been fil ed against certain observations nade by the
H gh Court in paragraph 50 of its judgnment. |In view of -the dism ssal of
Cvil Appeal 2395 of 2000, this appeal also fails and is dismssed
accordi ngly.




