I'N THE SUPREME COURT OF
CRI M NAL APPELLATE JURI SDI CT

| NDI A

| ON

SPECI AL LEAVE PETITION (Crl) NO........ 2013
CRLMP. NO(s). 12665- 12666

PUTHVI PAL P. PANDEY ETC. Petitioners
VERSUS
SHAM MA KAUSER & ORS. ETC. Respondent s
ORDER

These special |eave petitions have been filed along wth
applications for permissionto file the special |leave petitions
since the petitioner was not a party in the nmatter in which the
i mpugned order had been passed by the Hi gh Court. The Wit Petition
was filed by the respondents/parents of the victins where an order
had been sought fromthe High Court to transfer the investigation
of the killing of their daughter & son to the Central Bureau of
Investigation ('CBlI' for short). However, the petitioner was not a
party in the wit petition and rightly so as there was no reason for
the respondents to inplead the petitioner when he was nowhere in the
picture at all.

The petitioner has now filed these applications seeking
permssion to file the special I|eave petitions assailing the
judgnent and order passed by the High Court, as it is stated in the
applications that the order passed by the Sub-Judge, CBl on 2.5.2013
in Revision Application No. 3/2013 was directed agai nst an order of
the CBI Court dated 25.4.2013 ordering for grant of warrant under
Section 73 of the Code of Criminal Procedure, 1973. This order
clearly had been passed as a consequence of the investigation
conducted by the CBI as also for the fact that his name finds
mention in the First Information Report ('FIR for short) registered
by the CBI which gave hima cause to file these petitions which had
been filed against the inpugned judgnent and order of the High
Court.

The first relief that was sought against the order was on
the basis of a challenge to the inclusion of a Police Oficer
stating that M. Satish Verma who was sought to be included by the
CBI in their investigation team should be set aside as the
petitioner submitted that he had professional rivalry wth the
of ficer Satish Verma due to which he may act maliciously and hence
he should not be included in the team of CBI for investigation
However, it is now informed that this prayer is not required to be
pressed as M. Satish Verma is no longer a part of the investigating
team of the CBlI and the petitioner has no reason to pursue the CRLMP
No. 12666 of 2013. In view of the existing position, the petition
CRLMP No. 12666/2013 is rendered infructuous.

The question, therefore, energes as to whether t he
petitioner’'s application to file this special |eave petitionis fit
to be entertained. In view of the facts narrated hereinbefore, the
petitioner’s right to file the special |eave petition my not be
questioned and hence we deemit appropriate to allow his application
seeki ng per ni ssi on to file t he speci al | eave petition
Consequently, we pernmitted the counsel representing the petitioner
to address us on the nerit of the matter in CRLMP No. 126555/2013.

Learned senior counsel for the petitioner, M. Shekhar
Naphade has submitted that the Special Investigating Team (SIT)
havi ng already recorded that the alleged encounter in which the
victimlshrat Jahan along with alleged co-accused were killed was a
fake encounter, there was no reason for the High Court to refer the
matter thereafter to the CBI for fresh investigation directing for
registration of an FIR In the alternative it was subnitted that
even if the High Court was correct in directing for registration of
a fresh FIR, the matter in no way was fit to be handed over for



i nvestigation to the CBI

The aforesaid contention was opposed by the | earned counse
Ms. Kami ni Jaiswal, representing the parents of the deceased victins
of the alleged fake encounter who submitted that the Hi gh Court was
perfectly justified in handing over the natter to the CBI
Justifying the order she has drawn the attention of this Court to
the findings and reasonings assigned by the H gh Court in the
i mpugned order which we need not incorporate herein as they are
al ready part of the High Court’s judgnent and order

The only question that is to be addressed by this Court is
as to whether we find any substance in the submssions of the
| earned counsel for the petitioner, Sh. Naphade as to whether the
H gh Court was justified in handing over the matter to the CBI. In
fact, Ms. Jaiswal, |earned counsel representing the respondents has
al so drawn attention of this Court to the fact that this specia
| eave petition along with application seeking pernission to file the
special |eave petition assailing the judgnment and order of the High
Court has been filed with a delay of 467 days fromthe date of the
order which was passed way back on 01.12.2011 and therefore, this
special |eave petition is not fit to be entertained on the ground of
unusual and unexplained delay even if this Court thought it
appropriate to allow the application of the petitioner granting
permission to file the special |eave petition. This we have noted
in addition to the subnission of Ms. Jai swal i ncor por at ed
her ei nbef or e.

The question which now remains to be addressed is whether
the petitioner can be held to be justified in questioning the order
of the High Court transferring the investigation to the CBI. On
that count we do not find substance in the plea of M. Naphade,
| earned senior counsel for the petitioner as on the one hand the
petitioner although had been naned in the second FIR which was
regi stered, he did not get hinmself inpleaded as a party in the wit
petition which had been filed by the respondents-parents of the
victinms before the H gh Court and besides this he did not even
consider it appropriate to contest the wit petition filed by the
respondents where a specific prayer had been made for handing over
the matter to the CBI for investigation. Apart from this, the
question also arises as to how the petitioner can be permitted to
chal  enge the order handi ng over the investigation to the CBl as it
is not uncommon or unknown to |law where the H gh Court has ful
authority and jurisdiction to hand over the investigation of a
particular case to the CBl if, inits opinion, the facts of the case
justifies such order. It is conmon know edge and in our experience
it is not unknown that if any party affected with the all eged shoddy
investigation of a State police considers it appropriate, may file a
petition before the H gh Court for handing over the investigation to
the CBI. In fact, we are renminded of a nmatter comonly known as
"Nithari Case’ where a | arge nunber of children had been killed by
the accused and after the matter was investigated by the State
police, it was considered appropriate to hand over the investigation
to the CBI and a fresh FIR too was registered. There are cases too
nunerous to nention where the High Court, in appropriate cases and
circunstances, has thought it appropriate to hand over t he

investigation to the CBI for arriving at the just conclusion. In
that view of the matter, if the Hgh Court has thought it
appropriate to hand over the investigation to the CBI, we do not

think it is appropriate for the petitioner, who is accused in the
matter, to question the order of the High Court as to whether the
matter was fit to be investigated by the CBI or not.

W make it <clear that we have not entered into the
correctness or otherw se of the order passed by the H gh Court as to
whet her the subsequent charge sheet which has been filed after
investigation is fit to be quashed or not; nor we have expressed any
opinion regarding the justification of the second FIR \Wat we are
addressing at this stage is only as to whether the investigation
should have been handed over to the CBI and on this we are of the
considered view that there is no valid and legal justification to
contend that the matter shoul d not have been handed over to the CBI

In that view of the matter, we find no substance in this petition



and hence, we disniss the special |eave petition on the aforesaid
count as also on the ground that the petitioner has t aken
approximately two years to file this special |eave petition
chal | engi ng the handi ng over of the investigation to the CBlI wherein
charge sheet has al so been subnitted

The special |eave petition thus, in our view, is not fit to
be entertained and hence it is dismissed both on the ground of del ay
as also on nerits.

( KURI AN JOSEPH)

NEW DELHI
JULY 12, 2013
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75 FFF 333 33

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Permission to file SLPs is granted.

The special |eave petitions are disnissed on the ground of
delay as also on nerits in terns of the signed order



( NAVEEN KUVAR) (S.S. R KRI SHNA)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



