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1. Leave grant ed.

2. This appeal is directed against the order dated 13th April
2007 passed by the Special Court {Trial of O fences relating to
Transactions in Securities} at Bonmbay in Chanber Sunmons

No.1 of 2007 in Suit No.3 of 1998 for recovery of

Rs. 15, 66, 66,591/- with other ‘incidental reliefs by which the
application for amendnent of the witten statenent filed at the

i nstance of the appellant was rejected.

3. Initially the suit was filed in the Hi gh Court of Delhi and
was |l ater transferred to the Special Court at Bombay constituted
under the Special Court {Trial of Ofences relating to
Transactions in Securities} Act 1992 where the suit is now
pendi ng decision. It has been alleged in the plaint by the
respondent ABN Amro Bank that on 3rd March, 1992, the New

Del hi Branch of the bank had ordered transfer of one |ac

nunbers of 17% NPC Bonds of Rs.100/- from respondent No. 2

at a price of Rs.97/- . It has been the further case of the ABM
Anro bank in the plaint that the appellant had failed to deliver
to the respondent bank the NPV bonds and instead on or about
18th March, 1992 respondent no.2 delivered to ABN Anro

Bank the original letter of allotment No.0016 covering one |ac
9% tax free | RFC bonds of the value of Rs.10 crores- endorsed

in blank along with contract note dated 9th March, 1992.
Accordingly, the ABN Anro Bank has prayed for a decree for

the anmpbunt nentioned herei nabove and for other incidental
reliefs. In the witten statenent the appellant clearly denied the
al | egations nade by the Bank. It is true long thereafter an
application for anendnment of the witten statenent was filed by
the appellant in which the appellant sought to anend para 7 of
the witten statement by inserting a new para, nanely, para 7A
which is as follows:

"Def endant No.1l says that the plaintiffs have

admttedly agreed to purchase the said NPC bonds as

also the said | RFC bonds as also allegedly paid the

purchase price of the said bonds for and on behal f of

their principal viz. the said Punjab Housing
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Devel opnent Board who is a disclosed principal

Def endant No. 1 says and submits that the suit has

been filed to enforce the said all eged agreenent viz
for recovery of the purchase price of the said NPC
bonds by the plaintiff in its personal capacity.

Def endant No. 1 says and submits that the plaintiff
cannot personally enforce the said alleged agreenent
entered into by the plaintiff on behalf of its principal
In the circunmstances defendant No.1l subnits that the
suit is not maintainable and is liable to be disnissed
with costs.”

4, As noted herein earlier it is this prayer for anendnent of
the witten statenment which was rejected by the Special Court

by the inpugned order which is now under challenge in this

appeal by special |eave.

5. We have heard M Rohit- Kapadia, |earned senior

counsel appearing for the appel lant and M. S. Ganesh, | earned
seni or counsel” for the respondent. W have perused the

original witten statenent as well as the application for
amendnent -of the witten statenent. ~After going through the
witten statenent and the application for amendnent of the
witten statenent, we-are of the view that the amendnent

sought to be introduced by the appellant nmust be all owed.

From a perusal of the inpugned order of the Special Court we
find basically that two grounds have been taken by the Specia
Court for rejecting the prayer for anmendnent of the witten
statement. The first ground is that considerabl e delay has been
caused by the appellant in filing the application for amendnent
of the witten statenent. It is well settled that delay is no
ground for refusal of prayer for anendnent. M. Ganesh,
appearing for ABN Amro Bank submits before usthat by filing

of such an application for amendment of the witten statenent

whi ch has been filed with long delay, the appellant sought to
stall the hearing of the suit which has been fixed on 13th July,
2007. In response to this M. Kapadia, |earned counsel for the
appel l ant, submits that in the event the prayer for anendnent is
allowed by us his client undertakes to file the anended witten
statenment by day after tonmorrow, i.e., 12th July, 2007 before the
Special Court. Since, we are of the view that delay is no
ground for not allow ng the prayer for anmendment of the

witten statenent and in view of the subnmissions made by M.
Kapadi a, we do not think that delay in filing the application for
amendnment of the witten statenent can stand in the way of
allowi ng the prayer for anmendnent of the witten statenent. So
far as the second ground is concerned, we are also of the view
that while allow ng an application for anendment of the

pl eadi ngs, the Court cannot go into the question of nerit of

such anendnent. The only question at the tinme of considering
the anendnent of the pl eadi ngs woul d be whet her such

amendnment woul d be necessary for decision of the rea

controversy between the parties in the suit. Froma perusal of
the anmendment application we find that the appellant in their
prayer for amendnment has only taken an additional defence that

in view of Section 230 of the Indian Contract Act, the suit itself
is not maintainable. It is well settled, as noted herein earlier
that at the tinme of considering the prayer for anendrment of the
witten statenent it would not be open to the Court to go into
the fact whether in fact the suit in view of Section 230 of the

I ndian Contract Act was or is not naintainable.

6. That apart it is permssible in lawto anend a witten
statenment of the defendant by which only an additional ground

of defence has been taken

7. In view of the reasons stated herein above we are of the
view that the order of the Special Court rejecting the application
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for amendnment of the witten statenent filed by the appellant is
liable to be set aside and the prayer for anmendnent of the
witten statenent nust be allowed. Accordingly, the

application for anendnment of the witten statenent is all owed
and the inpugned order is set aside. W are informed by the

| earned counsel for the parties appearing before us, as noted
herein earlier, that the suit has been fixed for hearing on 13th
July, 2007 and the parties will not seek any adjournnent on that
date. In that view of the matter we direct the appellant to file
the anended witten statenent by 12th July, 2007 positively and
thereafter the Special Court shall proceed with the hearing of
the suit. The appeal is allowed to the extent indicated above.
There will be no order as to costs.

C. A No. 2947 of 2007 {Arising out of SLP 10845/ 2007]

1. Leave granted.

2. Thi s appeal is directed against the order dated 4th My,
2007 passed by the Special Court {Trial of O fences relating to
Transactions in Securities} at Bonmbay in Chanber Sunmons

No. 2 of 2007 in Suit No.3 of 1998 by which the Special Court

has rejected the chanbers sunmons taken out by the appell ant

as it was of the viewthat the nost of the subm ssions made in
the affidavit were also to be found in the plaint.

3. The question that arose in this appeal is whether an
application of the appellant in a suit for tendering in evidence
an affidavit in chief of the plaintiff containing statenents which
are relevant and gernmane to the issues involved in the suit can
be rejected only on the ground that the affidavit does not
contain any adm ssion. ~As noted herein earlier the suit which
has been filed by ABN Anro,Bank is a suit for recovery of

Rs. 15, 66, 66, 591/- and for other incidental reliefs. ~In the suit
the appellant has filed a witten statenment in which the
appel | ant has clearly denied the allegations made by

respondent No.1. It has further been clearly stated in the
witten statenent that there was no privity of contract between
the appell ant and respondent no.l1l/and no transaction was even
entered into between them Although, the Special Court by an
order dated 13th April, 2007 rejected the prayer for anendnent
of the witten statenent nade by the appellant but by our order
of this date in C. A No.2946 of 2007 arising out of SLP

No. 10844/ 2007, the prayer for anmendnent of the witten

statenent has been allowed by us. Chanber Sumobns No.2 of

2007 arising out of suit No.3 of 1998 was fil ed seeking

perm ssion to tender in evidence the affidavit of examination in
chief of Suhail Chander . This application was rejected by the
Special Court in respect of which this appeal by special |eave
has been fil ed.

4, We have heard | earned counsel for the parties and on
consi deration of the material on record, we are of the view that
the Special Court has acted illegally and with nateria
irregularity in the exercise of its jurisdiction in passing the
i mpugned order. In the facts and circunstances of the present
case and also after considering the affidavit filed by the

appel lant, we are of the view that such a prayer of the appell ant
to tender in evidence of certain paragraph and affidavit in
exam nation in chief of the appellant containing statenents are
rel evant and gernane to the issues involved in the suit and,
therefore, cannot be rejected only on the ground that the sane
did not contain any adm ssion. Accordingly, we set aside the

i mpugned order and al |l ow t he appeal

5. As noted herein earlier, we are inforned by the | earned
counsel for the parties that the suit has been kept for hearing on
13th July, 2007 and in this view of the matter, we request the
Special Court to go on with the hearing of the suit from 13th
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July, 2007, as directed in C A No.2946 of 2007 arising out of

SLP 10844/ 2007.

6. We nake it clear that we have not gone into the nmerits of
the suit or the amendnent incorporated in the witten statenent.
Al'l such questions shall be taken into consideration by the
Special Court at the tinme of disposal of the suit.

7. The appeal is allowed to the extend indicated above.
There will be no order as to costs.




