pH TEM NO. 102 COURT NO. 9 SECTI ON XI A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 6432 OF 2003

JOHN THOVAS & ORS.

el lant(s)

VERSUS
JOSEPH THOVAS(D) TH. LRS. & ORS. Respondent ( s)
(Wth application for substitution for bri ngi ng on record Lrs. of
deceased r espondent No. 1 and for c/ del ay in filing substitution

appl i cation.

Date: 02/02/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR, JUSTI CE A. K. MATHUR
For Appellant(s) M. P.Krishnanoorthy, Sr. Adv.
M. MT. George, Adv.
For Respondent (s) M. T.G Narayanan Nair, Adv.

M. Mani nder Si ngh, Adv.

UPON hearing the Court made the foll ow ng

App



ORDER

Delay in filing the Substitution application is condoned. The

Substitution application is allowed.

The Appeal is disposed of in terns of the signed order

(Parveen Kr. Chaw a) (Kanwal Si ngh)

Court Master Court Master

[ Signed Order is placed on the Fil €]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 6432 OF 2003

JOHN THOVAS & ORS. .. APPELLANTS

VERSUS

JOSEPH THOMAS (D) TH. LRS. & OTHERS . . RESPONDENTS

ORDER

Aggri eved agai nst the judgnment of the Hi gh Court of Kerala at Ernakulamin

A S. No. 82 of 1992 dat ed 4th  July, 2000, t he def endant s- appel | ants herein
have

cone up in appeal



Ori gi nal pl aintiff-respondent No. 1 and ori gi nal def endant - appel | ant knew

each ot her. Bot h of them had died and are now represented through their

| egal
representatives. On 27. 4. 1982, t he ori gi nal plaintiff and def endant herein e
nt ered

into an agreenent for mutual |y exchange of their properties fully described in
t he

Schedule 'A & 'B, attached to the Menorandum of Conpromi se Petition dated 10th

January, 2005 filed in this Court. Oiginal plaintiff had transferred the Schedule 'A

property to the original defendant as per agreenment whereas the original defendant

did not transfer the Schedule 'B property in favour of the original plaintiff.

Oiginal plaintiff-respondent No.1l filed OS. No.51 of 1987 seeking specific

performance  of the  agreenent dat ed 27.4.1982. Tri al court decreed the su
it.

Aggri eved agai nst whi ch appel | ants-defendants filed A'S. No. 82 of 1992 in the High

Court of Kerala at Ernakulam The Division Bench of the High Court dism ssed the

appeal and affirnmed the judgnent and decree passed by the trial court. Origina
I

plaintiff had also filed an Execution Petition before the Subordinate Judges Court,

Kottayam which is still pending.

Aggri eved agai nst the judgnent and decree passed by the H gh Court, the

present appeal by grant of special |eave has been fil ed.

During the pendency of the appeal, the parties have am cably settled the



di spute out side the court. They have filed a Menorandum of Conpronise Petition

dated 10.1.2005 and pray that t he sai d conprom se be taken on record
t he

appeal disposed of in terns of the conprom se and the said terns be nmade a part of

this order. The terns of the conpromnise read as under

" That since the under st andi ng between the origina

plaintiff and def endant at t he conmmencenent of t he
sale transaction in the year 1982 was to exchange the

properties hereunder described as A and B schedul e

properties and already 4 sale deeds were executed in

favour of the 1st and 2nd appellants as well as the 2nd
respondent herein nunbered as sal e deeds 1554/1982

1555/ 1982, 1556/ 1982 and 1995/ 2000 respectively of

t he Poonjar SRO pertaining to the A schedul e property

the Additional respondents herein, the |legal heirs of the
deceased 1st respondent her eby accept t he absol ute
right title and interest of the respective parties over the

A schedul e property.

2. That in consi deration of t he sai d exchange of "A
schedul e property herein t he appel I ants and

respondents herein agreed to transfer 30 cents out of

the B schedul e property to the legal heirs of the plaintiff

in 0 S.51/87 or their nomi nees whi ch is nor e

particul arly described in the C schedul e hereunder

3.The renmaining area having an extent of 60 cents in

t he "B schedul e property whi ch is nor e particularly
described as 'D schedul e shall absolutely belong to the

| egal heirs of the deceased 1st defendant in O S 51/87

and t he | egal heirs of t he deceased plaintiff will not

and



claimany right, lien whatsoever over the said property.
Anyhow the parties will have t he right to enj oy t he
common pat hway al ong the eastern side of the B and C

schedul e properties.

4. The appellants and respondents herein viz. the |lega

heirs of t he deceased plaintiff and def endant in

O S. 51/ 87 agr ee to have separate possessi on and

enj oynent of t he 'C and 'D schedul e properties
hereinafter respectively and the parties agree that the

sal e of t he 'C schedul e property herein is only a
conpl etion of t he exchange contenplated by the t wo
deceased persons Vi Z. Joseph Thonas and Mat hew

Thomas the plaintiff and the 1st defendant respectively

in OS.51/87 before the Sub Court Kottayam

5. That to bring about the proper, speedy and effective

enf or cenent of this comprom se petition bot h t he
plaintiff side and defendants side have decided to give

power of attorney of the respective |legal heirs to one of
their nom nees and accordingly fromthe plaintiff’s side

a joint Power of attorney is given to M. Lal Joseph s/o
Joseph Thomas, Vadakkel House, Koovappally Vill age,

Chenappady Kara, Kajirappally Taluk, Kottayam District

the el dest son of the deceased 1st respondent herein.
Similarly fromthe defendants side a Power of Attorney

is given to Sri MD. Baby, aged 55, S/o V.V.Devasia M

26( A) 29 Indira Nagar , Kal | epul | 'y P. O, Pal akkad
Tal uk, Pal akkad Di strict the el dest son in law  of t he

deceased 1st defendant in O S. 51/87

6. Both sides hereby undertake not to revoke the Power

of Attorneys executed in favour of the above persons.

The respective title holders of the said two properties
will be bound by the joint decisions taken by the said

power of att or ney hol der s till t he regi stration of t he



transfer deeds as per this conpromnise petition

7. Both sides hereby agree to execute the transfer deed

as per Clause 2 above nentioned within a period of 30

days fromthe date of final order passed by the Hon' ble
Suprene Court of India in the above Appeal and the

expenses for the same shall be met by the plaintiffs.

8. The parties hereby agree to nmake a joint application

bef ore the Honourabl e Suprenme Court of I|ndia through

their respective counsels prayi ng t hat t he above Civi
Appeal be di sposed of in terns of t he above
menor andum of conpronmi se so that a decree nmay be

passed i ncorporating the above terns.

9. The parties hereby agree to suffer t he respective
costs all throughout. The terns of this agreenent shal
al so be const rued strictly bet ween the parties hereto

and as part of this conpromse."”

Accordi ngly, the said conprom se is t aken on record and the

di sposed of in terns of the conpronise, referred to above. The terns be read as a

part of this order. The judgment and decree passed by the courts bel ow are nodified

interns of the conpromise arrived at between the parties. No order as to costs.

[ Ashok Bhan]

February 02, 2005. [A K. Mat hur]

appea



