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These appeals have been filed by two persons, nanely,
Ashok Kumar and Vijay Pal Singh, who were convicted of two
different offences in one trial held by a Designated Judge
under the provisions of Terrorist and Disruptive Activities
(Prevention) Act, 1987 (TADA). As appeals lie directly to
this Court wunder Section 19 of the TADA we heard |earned
counsel for the appellants as well as |earned counsel for the
State in extenso. There were five accused arraigned before
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the Designated Court to face a charge for the of fences under
Section 302 read with Section 34 and 212 of the Indian Pena
Code besides Section 5 of TADA and sone ot her Sections of the
Arnms  Act. The Designated Judge convicted first accused Ashok
Kumar who is appellant in one of the appeals for the offence
under Section 302 IPC as well as Section 5 of TADA. On the
first count he was awarded inprisonment for life while on the
second count rigorous inprisonment for five years was awarded
as sentence. The fourth accused who is appellant in the other



appeal was convicted of Section 5 of TADA alone. He too was
sentenced to undergo rigorous inprisonnent for five years.

The case relates to the murder of one Shyam Sunder @
Billa. It happened at around 9.00 p.m on 9.9.1990 on the
busy street at Jhangir Puri in Delhi. Deceased was shot dead
by an arned assailant. Thus far we did not find any dispute
bet ween the prosecution and the defence.

The prosecution case runs thus:

Appellant - Ashok Kumar and deceased - Shyam Sunder
were friends initially, but at the instance of deceased’s
nmot her (PW-Sul ochna) their friendship becane separated.
Ashok Kumar again tried to enlist the friendship of deceased
but that was again dissuaded by PW and it resulted in
burgeoning of enmity in the mnd of Ashok Kumar towards the
deceased. Added to this another incident happened. A |ady
was put in possession of a plot at the instance of Ashok Kumar
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but she was evacuated therefrom at the i nstance of
deceased- Shyam Sunder. One or two days prior to the nurder
appel lant - Ashok Kurmar visited the house of the deceased and
there was a braw between the deceased and hinself. It was at
the behest of the nother of deceased that they were separated
and Ashok Kumar left the place in huff after giving a threat
that deceased would be dealt with properly which would |eave
its inpact for seven generations.

At the tine of occurrence deceased Shyam Sunder was
either on his way to his friend or was returning from the
friend's house as he already infornmed his mother that he was
proceeding to nmeet that friend. The assailants surrounded the
deceased at a place which is said to be in front of house No.
1502, Bl ock B of Jhangir Puri, Delhi

Ashok Kumar whi pped out a revolver and shot at the
deceased which injured fatally the deceased on the chest and
the abdonen and the shots becane fatal. He was imediately
taken to a nearby Nursing Hone but the people at the Nursing
Hone were not inclined to admit himfor their own reasons and
hence he was taken to a governnent hospital. But the doctors
who exani ned hi m pronounced hi m dead.

A First Information Report was recorded from the
not her of the deceased who claimed to have wtnessed the
occurrence. The statement was recorded at 11.35 p.m at the
governnent hospital. After conpleting the investigation the
charge-sheet was | aid before the Designated Court.
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Wil e dealing with the appeal of appellant Ashok Kumar
we have to focus only on two itens of evidence. They are, the
testimony of PW (Rajinder Kumar) and the testinony of PW
(Sul ocha). One nore eye wtness was exam ned by t he
prosecution (PWLO-Anil Kumar) but he did not support the
prosecution version and hence was treated as hostile. Yet one
nmore person was cited by the prosecution as an eye wtness
(Murli), but he was not exam ned and we have noticed fromthe
trial court’s judgnent that the Public Prosecutor reported
that Murli was untraceable during trial

Evi dence of PW2 and his nmother PW can be considered
together as they lived together in the same house and they set
out together and returned together, if their version is
bel i evabl e. Both of them said that Shyam Sunder wanted to
visit his friend and hence he proceeded to that place and
since he was not found even after sone tinme the nother and the
brot her becanme pani cky and therefore both of themwent out in
search of Shyam Sunder. As they reached the place of
occurrence they found that Shyam Sunder was encircled by a
nunber of persons including the four persons arraigned in the



case. It was then that appellant Ashok Kumar opened the
revol ver at the deceased

The narration in the chief exam nation gave all the
sequences of occurrence after the point of their reaching the
pl ace. M. B.S. Jain, learned counsel for the appellant
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(Ashok Kumar) contended that these two witnesses would not
have seen the occurrence at all, as in all probabilities they
woul d have reached the scene of occurrence only after being
told about the occurrence. He nade a strenuous bid with the
hel p certain answers elicited in the cross-exam nation as well
as sone other circunstances that PW and PW would not have
been present at the scene at the tine of occurrence. We wll
deal with those aspects now.

Learned counsel invited our attention to the testinony
of PWs, a sub inspector who reached the place of occurrence on
hearing the news of the incident and he said that by the time
he reached, the deceased was already taken to the Nursing
Hone. PW said that he saw PW2 and PW on the street. Thi s
woul d have been fatal to the prosecution, but we found from
the remaining evidence that the two witnesses reached there
again in the same vehicle in which the injured was taken to
the Nursing Hone. It is quite possible that PW would have
reached the scene when those two wi tnesses had returned to the
scene fromthe Nursing Hone.

Learned counsel then invited our attention to the
answer elicited in the cross-exanination of PW that she tried
to ask the deceased "as to how all it happened". This too, no
doubt, we thought at the first blush to be a point which could
have been useful to the defence to contend that PW woul d not
have seen the occurrence. But on a deeper analysis we found
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that PW having reached the place of occurrence had seen her
son already in a dangerous position being surrounded by a
nunber of persons and the nother wanted to know from her son
as to how the scene developed till then or what transpired
prior her reaching the place of occurrence. Hence, the said
answer cannot be treated as fatally affecting the testinony of
PW2 and PW.

Another contention raised by the | earned counsel is
that as PW2 - Rajinder Kumar was a di sabl ed person (his Ileg
was fractured prior to the incident) it was not normal that he
woul d have tottered upto the place in that disabled condition
PW2 said that he had crutches and with its help he reached the
pl ace of occurrence. If he could reach the place of
occurrence after occurrence we do not find any reason why he
could not reach there before the occurrence nerely because he
had a fractured | eg.

The next point highlighted by the | earned counsel was
that the occurrence happened on a busy street and many other
persons would witnessed it but none el se was exani ned. Such
an argunent is available in every case. Investigating officer
said that when he questioned nany persons in the surrounding
pl aces none of them agreed to have seen the occurrence. That
apart, we are not concerned by those w tnesses who were
exam ned as eye Wwtnesses present at the occurrence.
Non- exami nation of others, in this case, does not matter nuch.
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Lastly, Ilearned counsel contended that the conduct
exhibited by PW2 and PW is not natural and their version does



not fit in with the natural conduct of the kith and kin of the
deceased. He submitted that the nother did not raise a hue
and cry when she found that her son was shot at or at |east
when she apprehended that the assailant was about to shoot her
son. Tinme and again this court said that no fixed pattern of
natural conduct can be laid down as different wi tnesses would
react in different manner in the same situation vide Rana@@
EEEE
Partap and others vs. State of Haryana [ (1983) 3 SCC 327 ]. @@
EEEEEEEEEEEEEEEEE EEEEEEEEEEEEEEEE
After evaluating the evidence of PW2 and PW from
different angles projected by M. B.S. Jain, |learned counsel
for the appellant (Ashok Kumar) we are unable to dissent from
the finding on fact made by the | earned Designhated Judge in
regard to the conmplicity of that appellant.
Now, we have to consider whether appellant - Vijay Pa
Singh is liable to be convicted either under Section 5 of TADA
or for any other offence. The only allegation against himis
that he is found in possession of the revolver which Ashok
Kumar used in nurdering the deceased. There are two itens of
evi dence adduced by the prosecution as against Vijay Pa
Si ngh. First is, appellant - Ashok Kumar when arrested and
interrogated by PW20, told himthat the revolver was given to
the house of A4 - Vijay Pal Singh. Second is, when PWO,
I nspector acconpani ed by some other police officers including
.. 8/-
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PW went to the house of appellant Vijay Pal Singh he handed
over a polythene bag and when the pol yt hene bag was opened it
contained two pieces of blood stained clothes and one
revol ver. If the above two itenms of evidence alone were
available for the prosecution the appellant Vijay Pal Singh
can justifiably contend that he did not know the contents of
the polythene bag which was handed over to himby his boss -
Ashok Kumar. To obviate the said difficulty Shri Ashok Bhan

| earned counsel for the respondent - State invited our
attention to the evidence of PW who said that pol ythene bag
contained only two pieces of cloths and the revolver was a

separate article. PW cannot be pernmitted to nmke any
i nprovenent upon the evidence of PW0 who is the author of the
recovery. In other words if there is discrepancy between the

versions of PWO0 and PW the benefit of that discrepancy
cannot be extended to the prosecution. W are inclined to
accept the evidence of PW20 on that score. At any rate there
is an area of reasonable doubt as to whether Vijay Pal Singh
had only the pol ythene bag with himw thout knowi ng the entire
contents therein. The benefit of said doubt is available to

hi m

In the result we confirmthe conviction and sentence
passed on appellant Ashok Kumar and di sm ss his appeal . But
we set aside the conviction and sentence passed on Vijay Pa
singh and allow his appeal. W order appellant Vijay Pa
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Singh to be set at liberty forthwith unless he is required in
any other case. The fine inposed on him if realised, shal
be refunded to him
. SP1
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These appeals have been filed by two persons, nanely,

Ashok Kumar and Vijay Pal Singh, who were convicted of
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different offences in one trial held by a Designated Judge
under the provisions of Terrorist and Disruptive Activities

(Prevention) Act, 1987 (TADA). As appeals lie directly

to

this Court wunder Section 19 of the TADA we heard |earned
counsel for the appellants as well as |earned counsel for the
State in extenso. There were five accused arraigned before
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the Designated Court to face a charge for the offences under
Section 302 read with Section 34 and 212 of the Indian Pena
Code besides Section 5 of TADA and sone ot her Sections of the
Arms  Act. The Designated Judge convicted first accused Ashok
Kumar who is appellant in one of the appeals for the offence
under Section 302 IPC as well as Section 5 of TADA. On the
first count he was awarded inprisonnment for life while on the
second count rigorous inprisonnent for five years was awarded
as sentence. The fourth accused who is appellant in the other
appeal was convicted of Section 5 of TADA alone. He too was
sentenced to undergo rigorous inprisonnent for five years

The case relates to the murder of one Shyam Sunder @
Billa. It happened at around 9.00 p.m on 9.9.1990 on the
busy street at Jhangir Puri in Delhi. Deceased was shot dead
by an arned assailant. Thus far we did not find any dispute
bet ween the prosecution and the defence.

The prosecution case runs thus:

Appel lant - Ashok Kumar and deceased - Shyam Sunder
were friends initially, but at the instance of deceased s
nmot her (PW-Sul ochna) their friendship becane separated.
Ashok Kumar again tried to enlist the friendship of deceased
but that was again dissuaded by PW and it resulted in
burgeoning of enmity in the mind of Ashok Kumar towards the
deceased. Added to this another incident happened. A |ady
was put in possession of a plot at the instance of Ashok Kumar
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but she was evacuated therefrom at the i nstance of
deceased- Shyam Sunder. One or two days prior to the nurder
appel lant - Ashok Kumar visited the house of the deceased and
there was a braw between the deceased and hinself. It was at
the behest of the nother of deceased that they were separated
and Ashok Kurmar left the place in huff after giving a threat
that deceased would be dealt with properly which would |eave
its inmpact for seven generations.

At the tine of occurrence deceased Shyam Sunder was
either on his way to his friend or was returning from the
friend's house as he already informed his nother that he was
proceeding to nmeet that friend. The assailants surrounded the
deceased at a place which is said to be in front of house No.
1502, Bl ock B of Jhangir Puri, Del hi

Ashok Kumar whipped out a revolver and shot at the
deceased which injured fatally the deceased on the chest and
the abdonen and the shots becane fatal. He was imediately
taken to a nearby Nursing Hone but the people at the Nursing
Honme were not inclined to adnmit himfor their own reasons and
hence he was taken to a governnent hospital. But the doctors
who exani ned hi m pronounced hi m dead.

A First Information Report was recorded from the
not her of the deceased who claimed to have wi tnessed the
occurrence. The statenent was recorded at 11.35 p.m at the
governnent hospital. After conpleting the investigation the
charge-sheet was | aid before the Designated Court.
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Whil e dealing with the appeal of appellant Ashok Kumar
we have to focus only on two itens of evidence. They are, the
testimony of PW (Rajinder Kumar) and the testinony of PW
(Sul ocha). One nore eye wtness was exam ned by t he
prosecution (PWLO-Anil Kumar) but he did not support the
prosecution version and hence was treated as hostile. Yet one
nmore person was cited by the prosecution as an eye wtness
(Murli), but he was not exanmi ned and we have noticed fromthe
trial court’s judgnent that the Public Prosecutor reported



that Murli was untraceable during trial

Evi dence of PW2 and his nother PW can be considered
together as they lived together in the same house and they set
out together and returned together, if their version is
bel i evabl e. Both of themsaid that Shyam Sunder wanted to
visit his friend and hence he proceeded to that place and
since he was not found even after sone time the nother and the
brot her becanme pani cky and therefore both of themwent out in
search of Shyam Sunder. As they reached the place of
occurrence they found that Shyam Sunder was encircled by a
nunber of persons including the four persons arraigned in the

case. It was then that appellant Ashok Kumar opened the
revol ver at the deceased
The narration in the chief exam nation gave all the
sequences of occurrence after the point of their reaching the
pl ace. M . B.S. Jain, learned counsel for the appellant
..5/-
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(Ashok Kumar) contended that these two witnesses would not
have seen the occurrence at all, as in all probabilities they
woul d have reached the scene of occurrence only after being
told about the occurrence. He nade a strenuous bid with the
help certain answers elicited in the cross-exam nation as well
as sone other circunmstances that PW2 and PW would not have
been present at the scene at the tine of occurrence. We wll
deal with those aspects now.

Learned counsel invited our attention to the testinony
of PWs, a sub inspector who reached the place of occurrence on
hearing the news of the incident and he said that by the tine
he reached, the deceased was already taken to the Nursing
Hone. PW said that he saw PW2 and PW on the street. Thi s
woul d have been fatal to the prosecution, but we found from
the renmining evidence that the two witnesses reached there
again in the same vehicle in which the injured was taken to
the Nursing Hone. It is quite possible that PW would have
reached the scene when those two witnesses had returned to the
scene fromthe Nursing Hone.

Learned counsel then invited our attention to the
answer elicited in the cross-exanination of PW that she tried
to ask the deceased "as to how all it happened". This too, no
doubt, we thought at the first blush to be a point which could
have been useful to the defence to contend that PW woul d not
have seen the occurrence. But on a deeper analysis we found
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that PW having reached the place of occurrence had seen her
son already in a dangerous position being surrounded by a
nunber of persons and the nother wanted to know from her son
as to how the scene developed till then or what transpired
prior her reaching the place of occurrence. Hence, the said
answer cannot be treated as fatally affecting the testinony of
PW2 and PW.

Another contention raised by the | earned counsel is
that as PW2 - Rajinder Kumar was a di sabl ed person (his Ileg
was fractured prior to the incident) it was not normal that he
woul d have tottered upto the place in that disabled condition
PW2 said that he had crutches and with its help he reached the
pl ace of occurrence. If he could reach the place of
occurrence after occurrence we do not find any reason why he
could not reach there before the occurrence nerely because he
had a fractured |eg.

The next point highlighted by the | earned counsel was
that the occurrence happened on a busy street and many other
persons would witnessed it but none el se was exani ned. Such
an argunment is available in every case. Investigating officer



said that when he questioned nany persons in the surrounding
pl aces none of them agreed to have seen the occurrence. That
apart, we are not concerned by those wtnesses who were
exam ned as eye Wwtnesses present at the occurrence.
Non- exami nation of others, in this case, does not matter mnuch.
LT -
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Lastly, learned counsel contended that the conduct
exhibited by PW2 and PW is not natural and their version does
not fit in with the natural conduct of the kith and kin of the
deceased. He submitted that the nother did not raise a hue
and cry when she found that her son was shot at or at |east
when she apprehended that the assailant was about to shoot her
son. Tinme and again this court said that no fixed pattern of
natural conduct can be laid down as different w tnesses would
react in different manner in the same situation vide Rana@®
EEEE
Partap and others vs. State of Haryana [ (1983) 3 SCC 327 ]. @@
EEEEEEEEEEEEEEEEE EEEEEEEEEEEEEEEE
After evaluating the evidence of PR and PW from
different angles projected by M. B.S. Jain, |earned counsel
for the appellant (Ashok Kumar) we are unable to dissent from
the finding on fact nmade by the | earned Designhated Judge in
regard to the complicity of that appellant.
Now, we have to consider whether appellant - Vijay Pa
Singh is liable to be convicted either under Section 5 of TADA
or for any other offence. The only allegation against himis
that he is found in possession of the revolver which Ashok
Kumar used in nurdering the deceased. There are two itens of
evi dence adduced by the prosecution as against Vijay Pa
Si ngh. First is, appellant - Ashok Kumar when arrested and
interrogated by PW20, told himthat the revolver was given to
the house of A4 - Vijay Pal Singh. Second is, when PWO,
I nspector acconpani ed by sonme other police officers including
.. 8/-
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PW went to the house of appellant Vijay Pal Singh he handed
over a polythene bag and when the pol yt hene bag was opened it
contained two pieces of blood stained clothes and one
revol ver. If the above two itenms of evidence alone were
available for the prosecution the appellant Vijay Pal Singh
can justifiably contend that he did not know the contents of
the polythene bag which was handed over to himby his boss -
Ashok Kumar. To obviate the said difficulty Shri Ashok Bhan

| earned counsel for the respondent - State invited our
attention to the evidence of PW who said that pol ythene bag
contained only two pieces of cloths and the revolver was a

separate article. PW cannot be pernmitted to nmke any
i mprovenent upon the evidence of PW20 who is the author of the
recovery. In other words if there is discrepancy between the

versions of PWO0 and PW the benefit of that discrepancy
cannot be extended to the prosecution. W are inclined to
accept the evidence of PWO0 on that score. At any rate there
is an area of reasonable doubt as to whether Vijay Pal Singh
had only the polythene bag with himw thout knowi ng the entire
contents therein. The benefit of said doubt is available to
hi m

In the result we confirmthe conviction and sentence

passed on appellant Ashok Kumar and di sm ss his appeal . But
we set aside the conviction and sentence passed on Vijay Pa
singh and allow his appeal. W order appellant Vijay Pa
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Goodwi I | | ndeevar, Adv.

Ashok Bhan, Adv.
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the Court nmde the follow ng
ORDER



Appeal filed by Ashok Kumar is dismssed. Appeal of
Vijay Pal Singh is allowed. Appellant-Vijay Pal Singh to be

set at liberty forthwith unless he is required in any other
case. The fine inposed on him if realised, shall be refunded
to him
. SP1
(N. K. GCEL) (H K. BHATIA) @@
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
COURT MASTER COURT MASTER@D

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
(Signed order is placed on the file)



