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(From the judgenent and order dated 09/08/ 2004 in NM No. 2251/2004 in
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BOARD OF TRUSTEES OF THE PORT OF BOVBAY Petitioner(s)
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Date: 06/12/2004 This Petition was called on for hearing today.
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P. S. Sudheer, Adv.

Sur ekha Ranan, Adv.

for MS. K J. John & Co., Advs.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The | earned counsel for the parties, today, placed before us an application supported by an af
fidavit and the consent terns. The |earned counsel subnitted that the special |eave petition
may be di sposed of in terns of the consent terns, which read:
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"1l. The Respondent [AFCONS] agrees to the proposal of the petitioners [Minbai Port Trust] lett
er dated 11.11.2004 that Hon'ble M. Justice P.N Bhagwati [retired] be appointed a Sole Arbit
rator in respect of all pending disputes/differences and clainms and accordingly the said pendi
ng disputes/ differences will stand referred to the said Sole Arbitrator.

2. (i) Oders dated 30th June 2004 and 19th July 2004 of the Single Judge of Bonbay Hi gh Court

in Arbitration Petition (L) No.199/2004 and (ii) the Order dated 9th August 2004 of the Divisi
on Bench of Bonbay High Court (in Notice of Mdtion No.2251/2004 in Appeal No.487/2004 in Arbit
ration Petition No. 288/2004) will stand set aside and the following order will be substituted

[a] AFCONS (Contractor) will be entitled to apply to the Sole Arbitrator within 2 weeks for an
order that the amobunt of Rs.2.83 crores |ying deposited in Bonbay Hi gh Court be paid over to
AFCONS and Mo. P.T. [Enployer] will be entitled to oppose such application of AFCONS.

ii. M. P.T. [Enployer] will be equally entitled to apply to the Sole Arbitrator within 2 week
s that the anpbunt deposited in the Bonbay Hi gh Court be returned to the Munbai Port Trust [Enp



| oyer], and AFCONS [Contractor] will be entitled to oppose such application of Minbai Port Tru
st [ Enpl oyer].

iii. The Sole Arbitrator will dispose of the above applications as expeditiously as possible,

and preferably within 2 nonths fromthe date thereof, and the parties [i.e. Enployer and Contr

actor] undertake to this Hon'ble Court to abide by the orders of the Sole Arbitrators nmade in

that behalf. The parties (Enployer and Contractor) undertake to this Hon ble Court to apply t

0 Bonbay Hi gh Court that the anpbunt of Rs.2.83 crores |ying deposited in the Bonbay Hi gh Court
be handed over to the party entitled to the sane under the Order of the Sole Arbitrator.
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iv. If the Sole Arbitrator accedes to the application of AFCONS, then the withdrawal of Rs.2,8
3 crores lying deposited in the Bonbay High Court will be on furnishment of such a satisfactor
y Bank guarantee directed by the Sole Arbitrator and

[b] the fourth deduction of Rs.1.05 crores made on 16th Septenber, 2004 will abide by the fina
| award in arbitration proceedings before the Sole Arbitrator.

[c] Wth regard to further deductions, AFCONS [Contractor] will be entitled to apply to the So
le Arbitrator for directions for restraining Munbai Port Trust [Enployer] from making further
deductions, and it will be open to Mumbai Port Trust [Enployer] to oppose such application of
AFCONS [Contractor]. Each of the parties undertake to this Hon'ble Court to abide by the dire
ctions of the Sole Arbitrator on this aspect also.

[d] AIl the interimdirections will be subject to the final award of the Arbitrator and the fa
ct that such interimorders are not to be challenged will not preclude either party from argu

ng the case on nerits before the Sole Arbitrator who shall consider the same wi thout being inf
| uenced by the interimdirections.

[e] Al proceedings before the Sole Arbitrator shall be decided in accordance with aw and wit
hout being influenced by observations recorded in the Orders of the Bonmbay Hi gh Court.

[f] In view of these Consent Terns, Munbai Port Trust [Enployer] undertakes to this Hon ble Co
urt to withdraw Appeal No.487/2004 in Arbitration Petition No.288/2004 pendi ng before the Bonb
ay High Court."

In this view, we dispose of the special |eave petition in ternms of the consent terns, referred
to above.

[ T.1. Rajput ][ Shelly Sengupta ]
Court Master Court Master



