xol TEM NO. 103 COURT NO. 5 SECTION 111

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 7137-7139 COF 2000

M'S. PRI NCE VALVES | NDUSTRY Appel | ant (s)
VERSUS
COMMNR. OF CENTRAL EXCl SE, CHANDI GARH Respondent (s)

(Wth office report )

WTH Civil Appeal NO 3076 of 2004
(Wth office report)
Cvil Appeal NO 4505 of 2003

(Wth application for ex-parte stay and with office report)

Date: 15/02/2006 These Appeals were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ASHOK BHAN

HON BLE MR JUSTICE S.H KAPAD A

For Appellant(s) M. A R Madhav Rao, Adv.
M. Karan Tal war, Adv.

M . M P. Devanat h, Adv.

For Respondent (s) M. A N Haksar, Sr. Adv.
M. Rupesh Kumar, Adv.

M. P. Parnmeswaran, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The Civil Appeal Nos.7137-7139 of 2000 and Civil Appeal

No. 4505 of 2003 are



di smissed. No

order as to costs.

The Givil Appeal No. 3076  of 2004 is al | oned. The i mpu
gned order of the  Tribunal is set
asi de and t he case is remtted back to t he Tri bunal in o] far as t

he unr egi st ered products nanel vy,

Ani gen, Sorgen and Sigum are concerned, for a fresh decision in accordance with law. Al cont
entions

are left open in respect of the aforesaid three unregi stered products. There shall be no orde
r as to costs.

(Parveen Kr. Chaw a)
(Kanwal Si ngh)

Court Master
Court Master
[Two Signed Orders are placed on the File]

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 7137-7139 OF 2000

Ms Prince Valves Industry .. Appel | ant

Ver sus

Conmi ssi oner of Central Excise, Chandigarh .. Respondent

W TH

ClVIL APPEAL NO. 4505 COF 2003

ORDER
Thi s or der shal | di spose of t hese appeal s as t he poi nt i nvol ved
in t hese
appeal s is t he sane. For t he sake of conveni ence, t he facts are t ake

n from Gvil



Appeal No. 4505 of 2003.

Thi s is a statutory appeal under Secti on 35L(b) of t he Centra
Exci se Act,

1944 (for short "t he Act’) agai nst t he Fi nal O der No. 469/ 02-B dated
8.11. 2002

whereby the Cust ons Exci se Gol d Cont r ol Appel | ate Tri bunal , New  Del hi (for
short

"the Tribunal’) has rejected the appeal filed by the appellant.

The short question involved in these appeals is 'as to whether the appellants

are eligible for t he smal | scal e exenption under Notification No. 1/ 93-CE
dat ed

28.2.1993 as anended in respect of the 'SANT" brand 'non-1Sl/non-1BR grade cocks

and val ves’ nmanufactured and sold by theni.

Para 4 of the Notification provides that the exenption will not be available in

respect of speci fied goods beari ng t he br and nane of anot her person. T
he sanme
reads:

"4. The exenption contained in this notification shall not

apply to specified goods, bearing a brand name or trade name

(registered or not) of another person.”

Ram Prakash Si kka was one of the seven partners of Ms Sant Brass Meta
Wor ks. The Partnership was di ssol ved in the year 1986 and Ram  Parkash
Si kka

wi thdrew hinself fromthe Partnership. 1In the Dissolution Deed, it was provided that

"It is also nutually agreed that the retiring partner shall be at
liberty to manufacture and sel | only non- | Sl itens under t he

" SANT’ Reg. Tr ade Mar k as detail ed in t he Price Li st No



109/7-85 with Sl. No. 101 to 175 forming Annexure-1V to this
Deed. This part of the agreenment shall be strictly adhered to

by t he retiring partner and t he conti nui ng partners shal | be
competent to resort to any |legal courses in case of violation of

this cl ause."

Ram  Par kash Si kka thereafter set up M s. Prince Val ves I ndustry,
t he
appel | ant her ei n, with 11 partners and started pr oduci ng "non-1SI/non-1BR  gr
ade

val ves and cocks’ in the brand nane of ' SANT .

Appel | ant was served with a Show  Cause Noti ce dat ed 14.9. 1965 f
or t he

period April, 1995 to July, 1995 stating therein that the appellant had nanufactured

and cl eared goods valued at Rs.61,87,472/- during the period April, 1995 to July, 1995

by affixing brand nane ' SANT' after discharging slab wise rate of duty at the rate of

5% and 10% ad val oram under small scal e exenpti on whereas such branded goods

were liable to duty at the rate of 15% ad val oram That the benefit of exenption of

Notification No. 1/ 93- CE dat ed 28.2.1993, as anmended, was not avai |l abl e to
t he

speci fi ed goods bearing a brand nane or trade nane (registered or not) of another

person.

Appellant filed its reply to the Show cause notice.

The Assessing Authority rejected the objections raised by the appellant and

confirnmed the demand, aggrieved agai nst which the appellant filed appeal before the

Conmi ssi oner ( Appeal s) which was dism ssed. Still not satisfied, t he appel | ant
filed

t he appeal bef ore t he Tri bunal whi ch has been di sposed of by t he i mpug
ned



Judgment .

The Tribunal has held that the brand name ' SANT' continues to be registered

in the name of Ms Sant Brass Metral Wrks and, therefore, the appellant will not be

entitled to t he exenption under Notification No. 1/ 93- CE. Thi s is o) b
ecause t he

appel lant has only the linmted right to use the brand nane under the registered trade

mar k. The ownership of the trade mark had not been transferred to the appellant.

We find no infirmty in the judgnent passed by the Tribunal and dismss the

appeals with no order as to costs.

........ J
[ ASHOK BHAN]
NEW DELHI ;
....... J.
FEBRUARY 15, 2006. [ S. H. KAPADI A]
I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3076 OF 2004
M's. General Pharmaceuticals Pvt. Ltd. Appel lant (s)

Ver sus

Conmi ssi oner of Central Excise, Pune-|. Respondent (s)

ORDER



Thi s is a statutory appeal filed under Secti on 35L(b) of t he C
entral

Exci se Act, 1944 (for short "the Act") against the inpugned Final Order No. C
I'11/1224/ 03- WB/ 2003 dat ed 2nd of Sept enber, 2003 passed by t he Cust ons,

Exci se & Service Tax Appel | ate Tri bunal , West Zonal Bench at Munbai , (fo
r

short "the Tribunal™) in Appeal No. E/ 705/02 dism ssing the appeal filed by the
appel I ant . The Tribunal held that the assessee-conpany was not eligible for the
benefit of Notification No. 1/93-CE dated 1st March, 1993. The said Notification
prescribes concessional rate of duty for the goods manufactured by a Snall Scal e
I ndustry (SSl). Par agraph 4 of the Notification, which reads thus:

"The exenption contained in this notification shall not apply to
t he speci fied goods, beari ng a br and nane or trade nane
(registered or not) of another person.”

Ms. General Pharmaceuticals Pvt. Ltd. (the appellant herein) are, inter

alia, engaged in t he manuf act ure of textile chemi cal s, nanel vy, (a) Ani gen

Anmi gen-R; Ami gen Conc.50; Anmigen Conc.; Am gen 60; Am gen A; Am gen NF;
(b) Dai kanal AMH, Dai kanal AWH Spl., (c) Sorgen 80; Sorgen 85; Sorgen RP, (d)
Noi gen Pean, (e) Sigum F and (f) Daikam ne DHV. The assessee- conpany is
manuf acturi ng the goods nentioned above at SI.Nos. (a), (b), (c) and (d) fromthe
year 1986 onwards while those mentioned at SI. Nos. (e) and (f) from 1990 and
1989 onwards respectively.
The assessee-conpany being an SSI Unit clainmed the benefit under the
above Notification in respect of the above goods manuf act ur ed and cl eared by

t hem The assessee was served with a show cause notice denying the benefit of



the Notification on the allegation that it was manufacturing the goods, nanely,

Anmi gen, Dai kanol, Sorgen, Noigen and Sigum and cleared the said goods which

were bearing the brand names and trade marks of Ms. Dai Ichi Karkaria Ltd. on

t he presunption t hat t he nanes of t he sai d products bel ong to M s Dai
I chi

Karkaria Ltd. Thus, duty was sought to be recovered fromand penalty inposed on

t he assessee- conpany.

In response to the show cause notice, the assessee-conpany filed its reply

on 14th August , 2000 stating therein t hat t he af oresai d products , nanel
y1

Anmi gen, Dai kanol, Sorgen, Noigen and Sigum are product nanes only and any

manuf acturer thereof will call themby the said nanmes throughout the country. It

was subnmitted that under the circunstances, it could not be alleged and proved

that these are trade nanmes belonging to Ms. Dai Ichi Karkaria Ltd.. It was further

submitted that Ms. Dai Ichi Karkaria Ltd. had stopped producing the above goods

and was not using he said trade nanmes for the last fifteen years and it was the

assessee-conpany which was using the said trade nark for the last fifteen years

and therefore it was entitled to exenption under the aforesaid Notification.

Qut of the six products naned above, Di akanol , Di akami n and Noi gen
are registered trade marks of Ms. Dai Ichi Karkaria Ltd. The remaining three
products, i.e., Amigen, Sorgen and Sigumare not registered trade nmarks. The

assessee denied that it was manufacturing the goods with trade name of any ot her

per son/ conpany.

The notification in question provi des t hat t he exenpti on contain
ed



therein shall not apply to the specified goods bearing a brand nanme or trade mark

regi stered or not of any other person.

Havi ng heard the counsel appearing for the parties at |ength and having

scrutini zed t he Notification and t he materi al s pl aced on record, we are
of t he

opi nion that since Di akanol, Di akam n and Noigen are the registered trade marks

of Ms. Dai Ichi Karkaria Ltd., the assessee-conpany would not be entitled to the

benefit of Notification No. 1/93-CE in respect of the above three registered trade

mar ks. The order of t he Tri bunal with respect to t hese products, whi ch
are

regi stered trade marks, is affirned.

However, Ami gen, Sorgen and Sigumare not the registered trade marks and

there is no finding recorded by any of the authorities below or by the Tribunal on

the assertion nmade by the assessee-conpany in its reply to the show cause notice

that these are the product nanes only and any nmanufacturer producing the said

goods will <call them by the sane names throughout the country. The primary

contention of the assessee-conpany in the reply to the show cause notice and even

before wus is that there is a difference between the brand/product nane and the

trade nane. The determ nation of this question is cruci al for deci di ng
t he

eligibility of t he assessee- conpany to get t he benefi t of t he Notification
in

question for the aforesaid three unregistered trade marks. |n the absence of such

decision on the point agitated by the assessee-conpany, we deemit appropriate to

set asi de t he i mpugned order of t he Tri bunal and remt t he case back
to t he



Tribunal insofar as the unregistered products, nanely, Am gen, Sorgen and Sigum

are concerned, for a fresh decision in accordance with law. O dered accordingly.

All contentions are | eft open in respect of t he af oresai d three unr egi st
ered
products.

The appeal stands allowed to the extent indicated above. There shall be

no order as to costs.

............. J.
February 15, 2006 (S. H KAPADI A)



