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1. Leave granted.

2. Whet her a counter claimis permissible to be filed after filing of a
witten statenent, is the core question involved herein

3. Appel lant filed a suit against the respondent clainmng title and
possessi on over the property in suit. Their names were nutated in the
revenue record of rights. Respondents-had filed a suit agai nst the appell ant

whi ch was marked as O S. No. 67 of 1996. An order of interiminjunction
was passed therein on the prem se that he under the garb of ex-parte interim
i njunction started making attenpts to interfere with the possession of the
appel l ant in the schedul ed properties.

4, O S. No. 54 of 1997 was filed in the Court of 'Civil Judge, Senior
Division at Virajpet on 19.2.1997. Respondent filed a witten statenent on
21.3.1997 contending that he had purchased the said properties in terns of
an order passed by the Assistant Registrar of Cooperative Societies, Kodagu,
Madi keri .

5. On or about 4.1.2006, inter alia on the prenise that the plaintiffs have
di s- possessed the respondents in the year 1998, an application for |eave to
file counter claimwas filed. |In the said counter claim it was contended that

the |l and bearing Survey No. 61/1 had fallen to his share in a partition of the
famly properties in 1980 and 1986 and the renmining | and was purchased

by himin a public auction. The cause of action for filing the said counter
claimwas said to have arisen on 19.2.1997, when the suit was filed and in

the end of sunmer of 1998 when the plaintiff tresspassed and encroached

upon the |lands belonging to them |In the application for amendment of the
witten statenent, a prayer was nade for passing a decree of recovery of
possession of the suit |and stating;

"Pass a judgnent and decree against the plaintiffs
declaring that the defendant is the absol ute owner
of the witten statenent schedule 'A properties
and direct the plaintiffs to vacate and deliver
possessi on of the schedule 'B properties to the
def endant and the same be ordered to be delivered
by a fixed date and on default; the same shall be
delivered to the defendant by the due process of
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the court.."

The said application has been allowed by the | earned Cvil Judge by
an order dated 12.10.2006, opining that the cause of action for filing the said
counter claimarose prior to filing of the witten statenent.

Revi sion application filed by the appellant has been di sm ssed by the
Hi gh Court by reason of the inpugned judgnent.

6. M. Dayan Krishnan, |earned counsel appearing on behalf of the
appel l ant submitted that filing of a counter clai mwhere cause of action arose
after filing of the witten statenent is inpermssible under Order 8 Rul e 6A
of the Code of Civil Procedure.

7. M. Grish Ananthanurthy, the |earned counsel appearing on behal f of
t he respondent, however, urged that with a view to avoi d unnecessary
litigation, the view taken by the | earned Civil Judge as also the H gh Court
cannot be said to be wholly inpernissible in |aw.

8. Order VIII Rule 6A of the Code of Civil Procedure reads as under
6A. Counter-claimby defendant - (1) A defendant
inasuit my, in addition to his right of pleading a set-
of f under rule 6, set up, by way of counter-claim

against the claimof the plaintiff, any right or claimin
respect of a cause of ‘action accruing to the defendant
against the plaintiff either before or after the filing of
the suit but before the defendant has del ivered his
defence or before the tinme limted for delivering his

def ence has expired, whether such counter-claimis in

the nature of a claimfor damages or not;

(Enphasi s suppli ed)
9. O der VI Rule 17 of the Code provides for anmendnent of. pl eadi ngs.

Subj ect of course to the applicability of the proviso appended thereto (which
is not applicable in the instant case), such applications ordinarily are

required to be considered |iberally. It isalso not much in-doubt or dispute
that amendment of witten statenment deserves nore |iberal consideration
than an application for anmendnent of plaint. Oder VIII Rule 9 again

subject to the statutory interdict enables a defendantto file additiona
pl eadi ngs.

10. The provision of Oder VIII Rule 6A nust be considered having
regard to the aforenentioned provisions. A right to file counter claimis an
addi tional right. It may be filed in respect of any right or claim the cause of

action therefor, however, nust accrue either before or after the filing of the
suit but before the defendant has raised his defence. 'Respondent in his
application for anendment of witten statement categorically raised the plea
that the appellants had tresspassed on the | ands, in question, in the sunmer
of 1998. Cause of action for filing the counter claiminter alia was said to
have arisen at that tinme. It was so explicitly stated in the said application
The said application, in our opinion, was, thus, clearly not naintainable.

The decision of Sri Ryaz Ahned (supra) is based on the decision of this

Court in Baldev Singh and Ot hers Vs. Manohar Singh and Another [(2006) 6

SCC 498] .

Further, the facts of the instant case are distinguishable fromthose of
the Sri Ryaz Ahmed (supra). In that case, the proposed amendnent by the
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def endant was allowed to be filed as he wanted to make a counter-clai m by

way of a decree for grant of nandatory injunction to renpve the built up

area on the disputed portion of land. It was therein held that instead of
driving the defendant to file a separate suit therefor, it was nore appropriate
to allow the counter-claimkeeping in mind the prayer of a negative

declaration in the plaint. However, in the instant case, the counter-claimwas
purported to have been filed for passing of a decree for recovery of

possession of the disputed |land after the suit had been fil ed.

Bal dev Singh (supra) is not an authority for the proposition that the
Court while allowi ng an application for anendment will permit the
def endant to raise a counter claimalthough the same would run counter to
the statutory interdicts contained in Order 8 Rule 6A. Sone of the decisions
of this Court in no uncertain terns held it to be inperni ssible.
See Mahendra Kumar Vs. State of Madhya Pradesh [(1987) 3 SCC
265], Shanti Rani Das Dewanjee (Snt.) Vs. Dinesh Chandra Day (Dead) by
Lrs. [(1997) 8 SCC174].

11. In Gurbachan Singh Vs. Bhag Singh and Ors. [(1996) 1 SCC 770],
this Court clearly held;

"\ 005\ 005the Iimtation was that the counter-clai mor
set-of f rmust be pleaded by way of defence in the
written statenment before the defendant filed his
witten statenment or before the tinme limt for
delivering the witten statenent has expired,

whet her such counter claimis in the nature of a
claimfor danages or not."

A bel ated counter claimumust be discouraged by this Court. See
Ramesh Chand Vs. Anil Panjwani [ (2003) 7 SCC 350].

12. We are, however, not unm ndful of the decisions of this Court where a
def endant has been allowed to anend his witten statenent so as to enabl e
himto el aborate his defence or to take additional pleas in support of his case.

13. The Court in such matters has a w de discretion. It nust, however,
subserve the ultinmate cause of justice. It may be true that further litigation
shoul d be endeavoured to be avoided. It may also be true that joinder of

several causes of action in a suit is permssible.

The Court, nust, however, exercise the discretionary jurisdictionin a
judi ci ous manner. Wil e considering that subservance of justice is the
ultimate goal, the statutory Iimtation shall not be overstepped. Grant ' of
relief will depend upon the factual background involved in each case. The
Court, while undoubtedly would take into consideration the questions of
serious injustice or irreparable |oss, but nevertheless should bear in m nd
that a provision for amendnent of pleadings are not available as a matter of
ri ght under all circunmstances. One cause of action, cannot be allowed to be
substituted by another. Odinarily, effect of an admi ssion nmade in earlier
pl eadi ngs shall not be pernmitted to be taken away. See State of AP & Os.
Vs. Ms. Pioneer Builders, A P. [(2006) 9 SCALE 520] and Steel Authority

of India Ltd. Vs. Union of India & Ors. [2006 (9) SCALE 597] and Hi mmat
Singh and Ors. Vs. |I.C 1. India Ltd. and Ors., [2008 (2) SCALE 152].

14. We, for the reasons stated hereinbefore, are of the opinion that the
| earned Civil Judge was not correct in allow ng the application for
amendnent of the witten statenent.

15. Even prior to comng into force of the Code of Civil Procedure
(Amendrment) Act, 1976, the Court could treat a counter claimor a cross
suit.
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This Court in Laxni das Dayabhai Kabrawal a Vs. Nanabhai Chunila
Kabrawal a and G hers [AIR 1964 SC 11] hel d;
"11. The question has therefore to be considered on
principle as to whether there is anything in law - statutory
or otherw se - which precludes a court fromtreating a
counter-claimas a plaint in a cross suit. W are unable to
see any. No doubt, the Cvil Procedure Code prescribes
the contents of a plaint and it nmight very well be that a
counter-claimwhich is to be treated as a cross-suit m ght
not conformto all these requirements but this by itself is
not sufficient to deny to the Court the power and the
jurisdiction to read and construe the pleadings in a
reasonabl e manner. |f, for instance, what is really a plaint
in across-suit is nmade part of a Witten Statenent either
by being made an annexure to it or as part and parce
t hereof, though described as a counter-claim there could
be no | egal objectionto the Court treating the same as a
pl ai nt 'and granting such relief to the defendant as would
have been open if the pleadi ng had taken the formof a
plaint. M. Desai had to concede that in such a case the
Court was not prevented from separating the Witten
St at ement proper fromwhat was described as a counter-
claimand treating the latter as a cross-suit. If so nmuch is
conceded it would then becone nerely a matter of
degree as to whether the counter-claimcontains all the
necessary requisites sufficient to betreated as a plaint
making a claimfor the relief sought and if it did it would
seem proper to hold that it would be open to a Court to
covert or treat the counter-claimas a plaint in a cross
suit. To hold otherw se woul d be to erect what in
substance is a nere defect in the formof pleading into an
i nstrunment for denying what justice nmanifestly denands.
We need only add that it was not suggested that there was

anything in O VIII. R 6 or in-any other provision of the

Code which laid an enbargo on a Court adopting such a

course."

16. Parliament, however, has placed an enbargo while giving effect to the
decision of this Court in inserting Oder VIII"Rul e 6A of the Code of G vi

Pr ocedure. VWile there exists a statutory bar, the court’s jurisdiction cannot

be exerci sed.

17. For the reasons aforenentioned, the inpugned judgnents cannot be
sust ai ned which are set aside accordingly. ~The appeal is allowed.

18. The defendant, however, would be entitledto file a suit or an
application to amend the plaints to such extent, which may be held to be
perm ssible in law. Respondent shall bear the costs of the appellant.
Counsel 's fee assessed at Rs. 10, 000/ -.




