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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1989 COF 2002

U P. Rajya Vidyut Ut padan Board & Anot her ... Appel l ants
Ver sus

Uttar Pradesh Vidyut Mazdoor Sangh ... Respondent

JUDGEMENT

R M Lodha, J.

Thi s appeal by special |eave is directed against
t he judgnent dated August 3, 1999 passed by the Hi gh Court of
Judi cature at All ahabad whereby special appeal preferred by the
present appellants against the judgment and order dated May 14,
1999 passed by the Single Judge has been dism ssed. The Single
Judge di smi ssed t he Wit petition preferred by t he pr esent
appel l ants chal |l engi ng the order dated October 24, 1998 passed by
t he Labour Conmi ssioner, U P
2. Uttar Pr adesh Vi dyut Mazdoor Sangh (first
respondent - - herei nafter referred to as “Union’,) made an
application under Rule 25(2)(v)(a) of the Utar Pradesh Contract
Labour (Regul ation and Abolition) Rules, 1975, (‘Rules, 1975
for short) before the Labour Commi ssioner, Kanpur praying therein
that order be passed for paynent of the sane wages and ot her
facilities in favour of contract | abour wor ki ng in second

filtration plant of Anpara Therrmal Power Project as are being
paid by the employer to its enployees in the main filtration

pl ant. The Union set up the case that there are two filtration
pl ants in Anpara Thermal Power Project; out of these plants in
one plant (for the sake of convenience, hereinafter referred to

as mai n pl ant’) regul ar enpl oyees are enpl oyed by t he
El ectricity Board while in the other filtration plant, contract

| abour is being enployed through contractors. In both filtration

pl ants, the nature of work done by all these enpl oyees is sane

but the workers are paid their wages at different rates. Twenty-

si x workers, who have been directly appointed by the Electricity



Boar d, are bei ng pai d regul ar pay scal e with

al | owances etc. whil e twent y- ei ght contract wor ker s

through two contractors are paid at the rate of Rs. 61/- per day

for unskilled work and Rs. 71.50 per day for sem -skilled work.

The Union asserted that work in both the filtration plants is of

the same nature and regul ar.

3. The pr esent appel I ant s resisted t he
made by the Union on diverse grounds. That there are two water

filtration plants in Anpara Thermal Power Project was adnmitted.

However , it was submitted t hat mai n filtration
per manent having the capacity of treating three mllion gallons

wat er per day while the second one is tenporary
capacity of treating three lac gallons per day. It was further

submitted that frompernmanent filtration plant, supply is given

to the entire colony and | Tl passed/trai ned operators are being
appoi nted by the departnment to run it; these appointnments are
made by the selection committee through sel ection procedure on
the basis of eligibility and adverti senment by the Board. The
permanent plant runs 24 hours; it has six punps and each has the

capacity of 170 H. P. The chemnmicals are mixed at this plant

perm ssi bl e
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havi ng

mechani cal | y and for its operation eligible and responsi bl e

enpl oyees are required. In the other filtration plant which is of

tenporary nature, enployees are engaged through contractor for

its operation. The t enporary filtration pl ant is oper at ed by

skilled and sem -skill ed enpl oyees who are engaged

contractors. These workers are paid wages at the rate declared by

the | abour departnment. The appellants set up a specific case

bef ore the Labour Conmi ssioner that the work of the enployees in

the two filtration plants cannot be conpared and, therefore, the

enpl oyees wor ki ng in t he t enporary filtration pl ant are
entitled to the sane wages and facilities as are being paid to

the regul ar enpl oyees working in the main filtration plant.
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4. The Labour Commi ssi oner, however, was
persuaded by the reply submtted by the Electricity Board and

vide his order dated Cctober 24, 1998 held that the contract

| abour in tenporary filtration plant should be paid the wages at

the rate adm ssible to the workers in the main plant.

5. The present appellants chall enged the order of the
Labour Conmi ssioner by filing wit petition before the Hi gh Court

of Judicature at Allahabad. The Single Judge disnmissed the wit

petition on May 14, 1999 holding that the findings recorded by

t he Labour Conmmi ssioner required no interference.

6. The speci al appeal preferred by t he
appel l ants before Division Bench was held not maintainable. Even

on nerits, the Division Bench held that the view of the Single

Judge did not comrend itself for interference in view of the

or der passed by t he Labour Conmi ssi oner hol di ng
enpl oyees enpl oyed through the contractor were performng sane or

simlar kind of work as the worknmen directly enployed by the

appel I ant s.

7. Ve hear d Ms. Shobha Di kshi t, | ear ned
Counsel for the appellants and M. J.C. Batra, |earned Senior

Counsel for the Union.

8. Rule 25(2)(v)(a) of the Rules, 1975 provides that

in cases where the worknen enpl oyed by the contractor performthe

same or simlar kind of work as the worknen directly enpl oyed by

t he princi pal enpl oyer of t he est abl i shnent, t he wage
hol i days, hours of work and other conditions of service of the

wor kmen by the contractor shall be the sanme as applicable to the

wor kmen directly enpl oyed by t he princi pal enpl oyer

establishnent. It further provides that in case of any dispute

with regard to the type of work, the Labour Commi ssioner, Uttar

Pradesh shall decide the sane and his decision shall be final
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9. It woul d be, t hus, seen t hat Rul e 25(2) (v) (a)

i ncorporates the principal of ‘equal pay for equal work'. By

statutory provision, it is nmandated that the enpl oyees engaged by

t he enpl oyer through contractor who performthe sane or simlar

kind of work nust be paid the sane wages and facilities as being

paid to the enpl oyees enployed directly by the principal enployer

of the establishment. In case of any controversy as to whether

t he wor kmen enpl oyed by t he contractor perform t he same or
simlar ki nd of wor k as enpl oyed directly by the princi pa
enpl oyer of the establishnment, the Labour Comm ssioner has been

enpowered to resolve such dispute.

10. Nat ur e of wor Kk, duties and responsibilities
attached thereto are relevant in conparing and evaluating as to

whet her the wor knen enpl oyed through contractor performthe sane

or simlar kind of work as the worknen directly enpl oyed by the

princi pal enpl oyer. Degree of skill and various dinensions of a

given job have to be gone into to reach a conclusion that nature

of duties of the staff in two categories are on par or otherw se

Often the difference may be of a degree. It is well settled that

nature of work cannot be judged by nere volune of work; there may

be qualitative di fference as regards reliability and

responsibility.

11. In t he i nst ant case, except recordi ng t hat ° t he
contract | abour engaged through contractors is doing the simlar
wor k, the Labour Conmissioner in its order has not adverted to

t he evi dence and mat eri al pl aced bef ore it. The only
consi deration by t he Labour Conmi ssi oner in its order dat ed

Cctober 24, 1998 is as foll ows :

"I have fully considered all the facts and perused the
records and documents produced by the parties. On the
basis of the facts submitted, there is no reason before ne
on the basis of which the contract | abour engaged through
contractors who is working the sinilar work, should be

gi ven wages at a | esser rate than the permanent enpl oyees.
Only mininum qualification could be the basis for the

wor ker of both the plants to sonme extent. Therefore,



considering all the facts nmy opinion is that 28 contract

| abour in tenporary plant through contractor Ms. Eastern
Engi neering Corporation and Ms. Kheroni Constructions
Conpany shoul d be paid the wages at the rate adm ssible to
the workers/labours in permanent plant. This is ny
decision in respect of application...... "

12. As a matter of fact, t he pr esent appel I ant s
specifically set out the details of works in two water filtration
plants thus :

"There are two water filtration plants in Anpara Project.
One is permanent having the capacity of treating 3 mllion
Gal l on water per day (3 MG D) or 30 lacs gallon per day
and the second is tenporary having capacity of treating 3
MIllion Gallons per day i.e. 3 lacs gallons per day. From
per manent treatnent plant, water supply is given to the
entire permanent colony. This plant is very inportant and
permanent. Therefore, |.T.l. passed/trained operators are
bei ng appoi nted by the departnent to run it. The

appoi ntments are being made by the Selection Conmittee

t hrough sel ection procedure on the basis of eligibility
and advertisenment by the Board. Therefore, the operators
and enpl oyees appointed on this plant are permanent

enpl oyees of the departnment and they are fully responsible

for the work done by them The equipnents installed at
this plant are of permanent nature and it is being run 24
hours (day and night). There are 6 punps at this plant and
each has the capacity of 170 H P. and consunes 9302. 40
watts electricity. The chemicals are mixed at this plant
mechani cal | y and for its operation eligible and
responsi bl e enpl oyees are required. The salary of these
enpl oyees cones in the payscal e of pernanent enpl oyees who
have been appointed. There are 26 enpl oyees have been
appoi nted and working in this plant.

The other filtration plant is of tenporary nature and is
being operated till the next phase of the project is
conpl eted and after the conpletion of next phase it wll
be closed. Fromthis plant water is supplied to the
tenporary colony and project area. It is being operated

t hrough contractor. The Departnent nakes the paynent to
the contractor on the basis of itemm se as per the work
executed and not | abour wi se. The contractor used to nake
paynent to his enployees on the basis of m ni nrum wages
decl ared by the Governnent fromtine to tine and not |ess
than that anobunt. The contractor get this plant operated
by his 3 unskilled and 3 semi-skilled enpl oyees.

The basic pay of the regularly operated appointed by the
Board are water filtration plant is as follows :
Qperators--Basic Pay Rs. 1200 D. A 2572

Local conpensatory All owances 180.

InterimRelief 340. Total 4292 per nonth.

Labourers : Basic Pay Rs. 900 D. A. 1931

Local conpensatory Allowance Rs. 120

InterimRelief Rs. 300 Total Rs. 3251 per nonth

The contractors used to pay to his sem -skilled enpl oyees
Rs. 1857. 87 per month and to unskilled enployees
Rs. 1580. 23 per nonth which are decl ared by Labour



Department to the enployees in tenporary filtration plant.
Its photocopy is encl osed.

The above facts show that it will not be justiciable to
conpare the work and facilities of the enpl oyees working
in permanent filtration plant with the enpl oyees working
in Tenporary Filtration Plant.”

13. Despite such a specific case set up by the present

appel l ants bef ore t he Labour Conmi ssi oner to show that t he

contract | abour in filtration pl ant engaged7 t hr ough t he
contractors do not performthe sane or sinilar kind of work as is

done by the enpl oyees enpl oyed directly by the enployer in main

pl ant, the Labour Conmmi ssioner did not advert to these aspects
at all. The Labour Conmi ssioner ought to have adverted to the

nature of duties of the staff in the two categories, degree of

skill and di nensions of the job for reaching the conclusion that

the work done by the contract |abour in the second filtration

pl ant is same or simlar to t he ki nd of wor k done by t he
enpl oyees enpl oyed by the principal enployer directly in the main

pl ant. There is no discussion at all by the Labour Conmi ssioner

as to how he arrived at the conclusion about simlarity of work.

The evidence let in by the parties and the material placed by

t hem seem to have not at al | been consi der ed by t he Labour
Conmi ssi oner.

14. The order of Single Judge is no better. He has

sinply not consi dered any thing. Insofar as Division Bench is

concerned, although, the judgment runs in nine fool scap typed

pages but out of that, eight pages relate to naintainability of

appeal . In one paragraph, on nerits, the Division Bench said

thus :

........ ,we are of the considered view that the judgnent of
the | earned Single Judge does not commend itself for
interference on nerits. The | earned Single Judge has
committed no illegality in maintaining the order passed by
the Labour Conmi ssioner hol ding that the worknmen on whose
behal f application under the proviso to rule 25(2)(v)(a)

of the U P. Rules was filed, though enployed by the
Contractor, were performng the same or simlar kind of



work as the worknen directly enpl oyed by the appell ant and

therefore, the wage rates and other conditions of service

of the workmen of the contractor shall be the sanme as

applicable to the worknen directly enpl oyed by the

appel lants on the sane or sinilar kind of works."
15. We are afraid, the consideration of the question
as to whether the worknen enpl oyed by the contractors in the
second filtration plant performthe sane or sinilar kind of work
as the enpl oyees directly enployed by the principal enployer in
the main plant by the Labour Comm ssioner as well as H gh Court
is highly unsatisfactory. In a situation such as this, we are
constrained to set aside the inpugned judgnment of the High Court
as well as the order dated Cctober 24, 1998 passed by the Labour
Conmi ssi oner, Uttar Pradesh. The applicati on nmade by the Union
under Rule 25(2)(v)(a) of the Rules, 1975 is restored to the
file of Labour Conmmi ssioner, Kanpur, Uttar Pradesh for fresh
consi deration in accordance with | aw

16. Appeal is allowed to the aforesaid extent with no

order as to costs.

(R M Lodha)
New Del hi
Novenber 4, 2009.
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DATE : 04/ 11/ 2009 This matter was called on for

pronouncenent of judgment today.



For Appel |l ant(s) M. Pradeep M sra, Adv.

For Respondent (s) M. Goodwi |l Indeevar, Adv.

Hon' bl e M. Justice R M Lodha pronounced the
j udgnent of the Bench conprising Hon'ble M. Justice
D. K. Jain and Hi s Lordshi p.

Appeal is allowed to the extent nentioned in the
signed judgnent with no order as to costs.

[ Usha Bhardwaj ] [ Pushap Lata Bhardwaj
Court Master Court Master

[ Signed reportable judgnent is placed on the file ]

]
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