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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 1908 OF 2006

M S CHAUDHARY SHI P BREAKERS -- APPELLANT
VERSUS

COW SSI ONER OF CUSTOVS, -- RESPONDENT

AHVEDABAD

JUDGMENT

D.K. JAIN, J.:

I.A Nos.3 and 4 of 2005

1. In t he absence of any resi st ance, bot h t he appl i cations are
al | owed and t he addi ti onal docunent s are t aken on record.

Applications stand di sposed of.

2. Del ay condoned.

3. This civil appeal under Section 130E of the Customs Act, 1962 (for
short "the Act") is directed against order dated 2nd February 2005,
passed by the Custons, Excise and Service Tax Appellate Tribuna
(for short "the Tribunal"), whereby the appeal preferred by the
appel | ant herein has been di smi ssed, confirmng t he | evy of

additional custonms duty by virtue of the final assessnent order

1
passed by the Deputy Conmi ssioner (Custons), Bhavnhagar on 28th
August 2000.
4. Shorn of unnecessary detail s, t he facts, mat eri al for t he

adj udi cation of the present appeal, may be stated as foll ows:

M S Chaudhary Ship Breakers, the appellant before us, inported
an ol d vessel for denolition purpose under Menorandum of Agreenent

(for short " MOA") dat ed 19th Novenber 1997 with St andard Mar i ne



Trading Inc., New York on "as is where is" basis. As per the said

MOA, the total purchase price of the vessel was agreed at US $

992887. 20 at t he rate of us $ 172 per | ong ton. The Li ght
D spl acenent Tonnage (LDT) of the vessel was shown at 5772.6 LDT

As per O ause 12(B) of the MOA, the buyer was given an option to

seek proportionate reduction in pur chase price if t he vesse
suffered any partial damage so as to affect the vessel’'s LDI. d ause

15 contained the description/ specifications of the vessel wherein

the ballast tanks of the vessel were described as "doubl e bottom

tanks, fore peak tank, AFT peak tank and wi ng tank." Further, C ause

16 provided that any dispute relating to the interpretation of the

said MOA would be referred to arbitration. C ause 25 gave seller the

option to repudi at e t he agr eenment if there was any di spute in

relation to the description of the vessel

5. The vessel arrived at the Al ang Anchorage on 21 st Novenber 1997
The surveyors carried out inspection on 22nd Novenber 1997, and
submitted their report on 7th July 2000. The said report stated

that "since the side tanks are neant for the receipt/carriage of

sea water ballast for the ship’s stability, the plating over the
years undergo heavy corrosion (wastage.) Accordingly, the ship
breaker is bound to suffer additional (illegible) loss on this

account . "

6. It seenms that in light of the afore-quoted observations by the
surveyors, fresh negotiations took place between the seller and
the appellant, which resulted in a fresh agreenent in the form of
an addendum dated 8th Decenber 1997 to the original MOA In the
sai d addendum t he price of t he vessel was reduced to us
929388. 60. The addendum nentioned that the price reduction was due
to the "double skin." The bill of entry was filed on 19th Decenber

1997 at the reduced price of the vessel

7. A provisional assessnent was nmade at the reduced price nmentioned

in the addendum and differential duty of ‘ 6, 76, 415/ - was sought



to be levied. The final assessnment order was passed by the Deputy
Conmi ssi oner of Customns, Bhavnagar on 28th August 2000, at the

original transaction value of the vessel at US $ 992887. 20.

8. The appeal filed by t he appel | ant agai nst t he sai d or der of
adj udi cati on was di smi ssed by t he Conmi ssi oner of Cust ons
(Appeal s) on 5th Novenber 2003 on the ground that the inporter had
not produced any evidence to show that the vessel was not the sane
as was offered to themunder the MOA, as was required to be
denmonstrated by the inporter in light of the decisions of the

Tri bunal in Comm ssioner of Custons, Ahnedabad Vs. Atam Manohar

Ship Breakers Pvt. Ltd.1 and Comm ssi oner of Customs, Ahendabad

Vs. Guru Ashi sh Shi p Br eaker s2. The Conmi ssi oner (A
ppeal s)

observed that:

"10. The description does not show that the vessel, which
was contracted, was Single Skin or Double Skin. The Survey
Reports of Ms. Erison & Richards dated 22.1.97 does not
mention anythi ng about the discrepancy claimed by the
appel lant . ... R e e e e

11. I rely on the observation of the Tribunal in the
case of Atam Manohar (supra)and hold that the appellant

has not produced any evidence to show that the vessel was

not the sane as was offered to them vi de MbA dat ed

19. 11.97. They have failed to produce any cogent reason

for reduction in price fromthe MA. "

9. Aggrieved by the said order, the appellant carried the matter in
further appeal to the Tribunal. Di sti ngui shing the decision of

t he Tri bunal in t he case of At am Manohar (supra), 0
n whi ch

reliance was placed by the appellant, the Tribunal dism ssed the

appeal , hol di ng thus:

"In the present case there is no provision in the
Menor andum of agreement for reduction of price on any
account. We find that Tribunal in the case of Guru
Ashi sh Ship Breakers (supra) held that in absence of
any provision in the nenorandum of agreenent
regarding variation in price, the reduction in price
after inport is not sustainable. In the present case
as discussed above, the price was revised after
inmport and in the absence of any provisions regarding



price variation in the nenorandum of agreenment, we
find no nerit in the appeal ."

10. Hence, the present civil appeal by the inporter

1
2003 (156) E.L.T. 151 (Tri.-Mnbai)
2
2003 (157) E.L.T. 277 (Tri.-Minbai)
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11. M. Pawan Shree Agr awal , | ear ned counsel appeari ng for t he

appel lant, while assailing the inpugned order, strenuously urged

that since under Section 14 of the Act the value of the goods is

deenmed to be the price at which such or |ike goods are ordinarily

sold in the course of international trade, the price that was

actually paid by the appellant in terns of addendum dated 8th

Decenber 1997, is to be adopted as the "transaction value" in

terns of Rule 3 read with Rule 4(1) of the Custons Val uation

(Determination of Price of Inported Goods) Rules, 1988 (for short

"the 1988 Rules") for the purpose of |evy of custons duty under

t he Act . Lear ned counsel conmended us to t he GATT  Custons
Val uati on Code, whi ch, inter-alia, cont enpl at es t hat if t he
parties agree upon a price adjustnent pronptly, even if there is

nothing in witing between themon the subject, the Custons should

accept the adjusted price as the basis for transaction val ue.

12. Per contra, M. V. Shekhar, |earned senior counsel appearing for
the revenue, supported the order of the Tribunal. Lear ned counse
enphasi sed that in the absence of any stipulation in the MOA for
reduction in the agreed price, the revised price nentioned in the
addendum i s of no consequence for the purpose of Section 14 of the

Act .

13. At the outset, we may note that the decision of the Tribunal in
At am Manohar (supra) was questioned by the revenue before this
Court in Civil Appeal No.146 of 2004. Whil e all owi ng the appea

and setting aside the order of the Tribunal primarily on the



ground that the addendum was a sel f-serving docunent, the Court

observed thus:

"W nmay al so point out that in this case we are basically
concerned with the genui neness of the addendumto the MA
dated 13th April, 1999. If one | ooks at the said addendum
we find that the date on which the said addendum st ood
executed i s not given. Furt her, when did the addendum
stand incorporated in the MoA. W do not find the date on
whi ch the clause stood inserted in the MoA. Further, the
sai d addendum does not give any reason for reduction in
the price fromUS $ 9,70,960.23 to US $ 8, 70, 960. 23.
Further, the nost clinching factor to be seen is that the
sai d addendum appears to have been executed at the request
of the buyer. In our view, this is a self-serving
docunent . In this connection, it may al so be noted that
the MoA dated 13th April, 1999 states that the vessel is
bought on "as is where is" basis. If that be the case, we
do not know on what basis the value of the vessel stood
reduced fromUS $ 9,70,960.23 to US $ 8, 70, 960. 23.

Lastly, it is stated on record that one of the itenms was
not in a working condition and by way of damages, the
price stood reduced. It is not so stated in the addendum
If it is the case of danmages, then, surely it would have
been so stated in the addendum ™

14.1t is manifest that the Court expressed the view that where the
price of the vessel had been reduced by way of an addendumto the
original agreenent, the acceptance of the revised price would
depend on the genui neness of the said addendum In other words,
the Court laid greater enphasis on the genui neness or otherw se of
t he addendum and not on the factum of absence of a provision in
the original agreenment for reduction of price for the reasons
stated in the addendum as held in the case of Guru Ashish Ship

Breakers (supra), relied upon by the Tribunal in the present case.

15. According to Section 14(1) of the Act, assessnent of custons duty
under the Custons Tariff Act, 1975 is to be nade on the val ue of

t he goods i nport ed. Unl ess the value of the goods is fixed under

the sub-section (2) of Section 14, the value has to be determ ned

under sub-section (1) of the said Section. The val ue, as per
Section 14(1), as it stood prior to its anmendnent with effect from

10t h Cctober 2007, shall be deened to be the price at which such or

i ke goods are ordinarily sold, or offered for sale, for delivery



at t he time and pl ace of i mportation - in t he course of
i nternational trade. The word "ordinarily” is clarified in the

Section itself, which describes an "ordinary" sale as one "where

the seller and the buyer have no interest in the business of each

other and the price is the sole consideration for the sale...”

According to Section 14(1A) price of inported goods is to be

determined in accordance with the Rules framed in this behalf.

Under Rule 3(i) of the 1988 Rules, the value of the inported goods

shal | be the "transaction val ue". Transacti on val ue has been

defined in Rule 2(f) as neaning the value deternined in accordance

with Rule 4. Rule 4(1), in turn, states that "the transaction

val ue of the inported goods shall be the price actually paid or

payabl e for the goods when sold for export to India, adjusted in

accordance with the provisions of Rule 9 of these Rules.” It is
clear froma conjoint reading of Rule 3(i) and Rule 4(1) that the

adj udi cating authority is bound to accept the price actually paid

or payable for the goods as the transaction val ue, except where

exceptions enunerated in Rule 4(2) are attracted, which is not the

case here. It is, therefore, manifest that both Section 14(1) and

Rul e 4 provi de t hat in t he absence of any of t he speci a
circunstances indicated in Section 14(1) and particularised in

Rule 4(2) of the 1988 Rules, the price paid by an inporter to the

seller in the ordinary course of commerce is to be taken as the

transaction value for the purpose of valuation of goods.

16. Having regard to the afore-stated | egal position, the controversy
at hand narrows down to the question whether the transaction val ue
of the vessel is to be price mentioned in the original MOA or the
reduced price indicated in the addendum We are of the opinion
that in light of the statutory provisions, the factum of actua
payment of the price in ternms of the addendum cannot be ignored
whil e determ ning the value of the vessel under Section 14 of the
Act . We may, however, hasten to add that in such a situation the

genui neness and t he necessity of reduction in t he price

ar



required to be scrutinised very carefully.
17. As af or e- st at ed, in t he i nst ant case, t he Tri bunal has no
t

exani ned the genui neness of the addendum and has proceeded to

reject the appeal of the appellant on the short ground that there

was no provision for price variation in the original MOA. W nmay,

however, add t hat t he Commi ssi oner (Appeal s) did exani ne th

cogency of the reasons for price reduction though he was not

convinced to accept the sane.

18. For all these reasons, we are of the opinion that the Tribuna

needs to exam ne the matter afresh. Accordingly, the appeal is

al | owed; t he i mpugned or der is set asi de, and t he matt er is
remtted back to t he Tri bunal for fresh consi derati on
particularly in relation to t he genui neness of t he addendum

entered into between the appellant and the supplier on 8th Decenber

1997.

19. Parties to bear their own costs throughout.

J.
(D.K. JAIN
............................................ J
(H. L. DATTU)
NEW DELHI ;
OCTOBER 22, 2010
9

| TEM NO 1A COURT NO.5 SECTION I 1|

( FOR JUDGVENT)

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQO(s). 1908 OF 2006



M S. CHAUDHARY SHI P BREAKERS Appel | ant (s)

VERSUS
COW SSI ONER OF CUSTQOMVS, AHVEDABAD Respondent (s)
Date: 22/10/2010 This Appeal was called on for pronouncenment of
j udgnent today.

For Appellant(s)
M . M P. Devanat h, Adv.

For Respondent (s)
M. B. Krishna Prasad, Adv.

Hon’ bl e M. Justice D.K. Jain pronounced
the judgnent of the Bench conprising H's Lordship
and Hon’ble M. Justice H L. Dattu.

The Civil Appeal is allowed.

Parties to bear their own costs
t hr oughout .

(VI NOD LAKHI NA) ( KUSUM GULATI)
Court Master Court Master

(Signed reportable judgnent is placed on the file)
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