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UPON hearing counsel the Court nmade the foll ow ng

ORDER

I.A. Nos. 6 & 8 are disposed of in ternms of the signed order.

(Parveen Kr. Chaw a) (Anand Si ngh)

Court Master Court Master

[ Signed Order is placed on the File]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

I.A Nos. 6 &8 in CVIL APPEAL NO. 7234 COF 1999

Kumar Dhirendra Mullick & Gt hers .. Appel l ant ('s)

VERSUS
Tivoli Park Apartments (P) Ltd. . Respondent (s
)

ORDER



Thi s Court passed a decree in t he nat ure of prelimnary decree
in Gvil

Appeal No. 7234 of 1999 vide its judgment dated 1st Novenber, 2004 arising from

Title Suit No. 176 of 1981 and directed the decree-holder to tender/deposit the sum of

Rs. 29, 20,000.00 wthin thirty days from the date of the judgnent failing wh
ich t he

agreenent dated 16.8.1980 shall stand rescinded and the title suit No. 176 of 1981

shall stand di sn ssed.

After obtaining the certified copy of the judgnment, respondent-decree hol der (

for short "the applicant’) got prepared a demand draft bearing No. 022559 dated 19th

Novenber, 2004 dr awn on St andar d Chartered Bank, Kol kat t a in f avour of !
Trust

Estate of Raja Rajendra Mullick’ for Rs.29,20,000.00. Applicant repeatedly attenpted

to hand over the draft and draft | ease deed but t he appel I ant -t rust ees
refused to

accept or respond. Finally on 27th Novenber, 2004, along with the covering letter, the

representatives of t he appl i cant al ong with his advocat e went personal | y t
0 t he

resi dence of the trustees to hand over the covering letter along with the demand draft.

Sri Kurmar Dipendro Mullick, one of the trustees, who was personally present refused

to accept the sane. Finding no other alternative applicant posted the said letter along

with all its enclosures at G P.O. by speed post with A D. on 27th Novenber, 2004 to

be delivered to the appell ant-trustees.

The postal authorities duly tendered the said envelope containing the s
aid



pay order and other docunents and letter on 29th Novenber, 2004, 30th Novenber,

2004 and 1st Decenber, 2004 but the trustees did not receive the sane. The trustees

finally received the said docunents on 4t h Decenber, 2004.

On t he sai d dat e, t he advocat e for t he trust ees sent a conmuni cati on t
o] t he

applicant’s advocate stating inter alia that the terns of the | ease was to be executed by

the trial Court.

On 9th Decenber, 2004, the applicant received an envel ope posted by one

M . Br oj en Seal , Advocat e wher eby he r et ur ned al | t he docunent s al ong Wit
h t he

original demand draft for Rs.29,20,000/-. Thereafter the applicant filed an application

on 13.12. 2004 to deposi t t he af oresai d anount of Rs. 29, 20, 000/ - in t he C
ourt of

Second Assi stant District Judge, Al'i pur, Cal cutta praying for the execution
of t he

|l ease deed in terns of the order of this Court dated 1st Novenber, 2004 in favour of

the applicant. The trustees of the appellant took objection that the anbunt was not

tendered/ deposited in terms of the order passed by this Court. That it was beyond the

period granted by this Court. The executing Court disnissed the application filed by

t he appl i cant seeki ng execution of t he | ease deed in its favour. The
appl i cant,

aggrieved thereby has filed Wit Petition No. 3271 of 2005 under Article 227 of the

Constitution of India in the H gh Court of Calcutta, which is still pending.

Respondent s- appl i cants have now filed Interlocutory Application Nos. 6 & 8



of 2005 in Gvil Appeal No. 7234  of 1999. In . A No.8  of 2005
respondent s-

applicants have sought ext ensi on of time to deposi t t he sai d anount of

Rs. 29, 20, 000. 00 as accor di ng to them the appel I ants had ref used to accept
t he

amount tendered by themthrough a demand draft prepared on 19.11. 2004.

After going through the applications, reply filed by the judgnent-debtors and

after hearing counsel for the parties, we are of the view that since the decree is in the

nat ure of prelimnary decree, this Court has the jurisdiction to ext end
t he time to

tender/deposit the anmount and accordingly, on the facts of this case, we set aside the

order of t he executing Court rejecting t he application filed by t he app
i cant for

execution of the lease deed and extend the time for deposit of the said anou
nt of

Rs. 29, 20.000. 00 till 17th December, 2005.

Counsel for t he respondent s- appli cants t endered t he Demand Dr aft

No. 986012 dat ed 7.12. 2005 dr awn on Al | ahabad Bank for Rs. 29, 20, 000/ - to
t he

counsel for the judgnent-debtors in t he Court but he ref used to accept
t he sane

because of lack of instructions fromhis clients. Because of the aforesaid refusal by

the counsel for the judgnent-debtors to accept the tender, we direct the decree-hol der

to deposit the said demand draft with the Registrar General of this Court on or before

17t h Decenber, 2005. On bei ng appr oached by the judgment-debtors, Regi strar

General shall handover the demand draft to themor their counsel. The deposit made

with the Registrar General shall be taken as conpliance of our direction given in the

judgnent to deposit the amount in satisfaction of the decree passed by this Court.



Counsel for the decree-holder states that in view of the order passed today,

he would withdraw the Wit Petition No. 3271 of 2005 filed by decree-holder in the

H gh Court of Calcutta against the order of the executing Court dated 7th Septenber,

2005. On his doing so, the executing Court shall proceed to execute the | ease deed

in ternms of our judgnent dated 1st Novenber, 2004.

Odinarily, we wuld not have interfered in this matter, particularly,

when the decree holder has moved the Hgh Court by filing Wit Petition

No. 3271 of 2005, whi ch Wit petition is pending even today in the High

Court. However, in order to put an end to the litigation, which has been

going on for last 20 years and since technical objections have been raised by

the judgnent debt or to def eat the decree, we have extended the tinme to

enabl e the decree hol der to deposi t the amount as indi cated above. Thi s
or der has been passed on the pecul i ar facts of this case
to do

substantial justice between the parties and the sane be not taken as a precedent

for any future case.

I.A. Nos. 6 & 8 are disposed of in the above terns.

[ ASHOK BHAN ]

NEW DELH ;

DECEMBER 13, 2005. [S.H KAPADI A



