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| TEM NO. 110 COURT NO. 7 SECTION XI'T A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 6085 OF 2000

P. RAMA RAO ( DEAD)BY LR Appel | ant (s)

VERSUS

AVANTH CO OP. HOUSG. SOCTY. & ANR Respondent ( s)

WTHI.A NO. 3 & 4

(Wth appln.(s) for substitution and c/delay in filing appln. for substitution and off
ice

report )

Date: 14/12/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SI NHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Appellant(s) Ms.D. Bharathi Reddy, Adv.
M. D. Ranma Krishna Reddy, Adv.
M. Ch. Leela Sarveswar, Adv.
For Respondent (s) M. MN Rao, Sr. Adv.

Ms. Sudha Qupta, Adv.

UPON hearing counsel the Court made the follow ng

ORDER



Del ay condoned. Substitution all owed.

W are of t he opi ni on t hat t he i nterest of justice sha

subserved if the inmpugned judgnent is set aside and the nmatter is remtted

to the High Court for consideration of the matter afresh. The Hi gh Court

shal I, before proceeding wth the mat t er on the nmerit, formulate t
he
substantial question(s) arising, if any.
Appeal is allowed in terns of the signed order. No costs.
( Ravi P. Verma ) ( Pushap Lata Bhardwaj )
Court Master Court Master
[ Signed order is placed on the file]
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IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 6085 COF 2000
P. RAMA RAO (DEAD) BY LR APPELLANT
(9
Ver sus
AVANTHI CO- OP. HOUSG RESPONDENT

SOCTY. & ANR (S)



ORDER

This appeal arises out of judgnent and order dated

12/ 08/ 1999 passed by t he H gh Court of Andhra Pradesh

wher eby and wher eunder t he Second Appeal filed by t he

first r espondent herein bei ng Second Appeal No. 751/ 1998

was al | owed setting asi de the judgnent and decree of t he

first appel |l ate Court dat ed 10/ 04/ 1998 in AS No.1  of

1996 affirm ng the judgnent and order of trial Court dated

01/11/1994 passed in O S. No.4288/1988 hol ding that no

| ayout was sanctioned in the year 1961.

In view of the order proposed to be passed by us, it

is not necessary to state t he fact of t he mat t er in details.
Suffice it to say t hat t he appel | ant herein al ongwi t h Si X

3
ot hers had pur chased 4 acres 18 gunt as of | and in Sur vey

Nos. 29 to 32 situated at Rasool pura village, Secunderabad

in the State of Andhra Pradesh. It is not in dispute that the

land in question is situated outside the notified civil area of

Secunder abad Cant onnment Ar ea. It is classified as B- I

| ands.



Al'l egedly, the Cant onnment Board, Pune, in exercise

of its power s conferred under Secti on 181 of t he

Cant onnment Act, 1924 approved the | ayout subnmitted by the

appel l ant and hi s co-purchasers.

Appel | ants and his co- pur chasers i nt ended to

partition the |ands.

A suit was filed. A conmprom se was entered into by

and between themin O S. No.360/1979. The said purported

sanction of 02/11/1961 forns part of t he conprom se

decr ee.

Respondent No. 1 is sai d to be t he pur chasers of
ot her portions of t he | and whi ch wer e allotted to t he
appel lant’s co-sharers by t he sai d ear nest decree. As t he

4
first r espondent intended to interfere wth the conmmon

rights of the appellants, the suit was filed by the appellants.

The said suit was dism ssed by a judgnent and decree dated

01/11/1994 in O S. No.4288/1988.

An appeal was preferred t her eagai nst by t he



appel l ants which was all owed by reason of a judgnent and

order dat ed 10/ 04/ 1998 by t he First Appel | ate Court
hol di ng t hat t he | ayout pl an of 1961 was appr oved by t he
Cant onment Board, Secunder abad.
A  Second Appeal was preferred by t he first
respondent. The Hi gh Court did not fornul ate any
subst anti al question of law as was required under sub-
Secti on (5) of Secti on 100 of Code of G vil Pr ocedur e.
proceeded to hear t he parties. In its judgnent, whi ch is
i mpugned before us, the | earned judge stated:
"Here, t he subst anti al question of | aw
whi ch ari ses for consi deration is whet her
the appellate Court has arrived at t he
finding based on evidence."
Keepi ng in view the nature  of the dispute i nvol ved
bet ween t he parties, we are of t he opi ni on t hat t he
5
purported question framed by the | earned Judge of the High
Court cannot be sai d to be a substanti al question of | aw

wi t hin t he meani ng of Secti on 100 of Code of G vi

Procedure. The question franed by the Hi gh Court nanely

whet her the appellate Court has arrived at the finding based

It



on evidence per se suffers from a manifest error inasnuch

the sane is not a substantive question of |aw.

Qut attention, however, has been dr awn to an

observation made by the first appellate Court that there was

no sanctioned | ayout plan of 1961 before the Court.

"There is no sanct i oned | ay out pl an
of 1961 bef ore t he court. Ther ef ore, it is
difficult to ascertain in t he act ual ar ea

covered by the roads and other anenities and

the buildings. However, it can be ascertained

from t he concer ned authorities
accordi ngly, it is to be ef fected on t he
ground. "

W need not go into t he sai d di sput ed question

i nasmuch as our endeavour her ei nbef ore was to show that

t he Hi gh Court had proceeded to deternmine the i ssue

6
wi t hout fram ng any subst anti al question of | aw. The
subst anti al question of | aw, pur ported to have been
forrmulated, in our opinion, did not satisfy the requirenent
of Section 100 of t he Code of Givil Procedure. e

and

may



furthernmore point out that the first appellate Court has in

its judgnment not only considered the rival contentions of the

parties at some length, it took into consideration the issues

framed by the learned trial Judge.

We are, therefore, of the opinion that the interest of

justice shal | be subserved i f t he i mpugned  j udgnent is set
aside and the mat t er is remitted to the Hi gh Court for
consi deration of t he matter af resh. The Hi gh Court shal |
bef ore proceeding wth the mat t er on the nmerit, fornul ate

the substantial question(s) arising, if any.

Appeal is allowed. No costs.

( S.B. SINHA)

New Del hi; e J.

Decenber 14, 2006. ( MARKANDEY KATJU )



