I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6575 OF 2000

R. KESAVAN APPELLANT
(S
: VERSUS:
G KESAVAN RESPONDENT
(S
ORDER
This appeal is directed against the judgnent and order dated
8. 3. 2000 passed by the Hi gh Court of Judicature at Madras in Second
Appeal No. 27/ 2000, wher eby and wher eunder t he appeal s preferred
by the respondent herein were all owed.
The basic fact of the matter is not in dispute.
The property in sui t, pertai ni ng to Sur vey No. 97/ 3, was
acquired by one Venkat ar ama Reddi ar in t he year 1923. After hi s



deat h, t he sai d property devol ved upon hi s t wo sons, Anant haki rshna

Reddi ar and Govi nda Reddiar in equal share. The said property was,

al l egedly, sub-divided into two plots - 97/3A & 97/3B. It is stated that

the area of Survey No. 97/3A was 1 acre 4 cents whereas the area of

Sur vey No. 97/3B  was 1 acre 3 cents. Appel | ant filed a suit for

declaration of his title in respect of Survey No.97/3B purported to have

been derived in terns of a deed of sal e execut ed by t he sai d

Anant haki rshna Reddi ar in favour of their father on 2.9. 1957.

A partition t ook pl ace anongst t he heirs and | ega

representatives of Govinda Reddiar and Survey No.93/3A fell into the

share of Venkat aranan by way of a partition, who in turn settled the

same in favour of her daughter Usha Rani. Respondent herein cl ai nms

his right, title and interest in respect of the said |land by a deed of sale

executed by the said Usha Rani in the year 1992

Respondent herein filed a suit for declaration of his title having

pur chased t he sai d | and from Venkatraman, hi s wife and daught er



Usha Rani . It is al | eged t hat Usha Rani sol d t he property to t he

appel | ant in 1992 in respect of Sur vey No. 97/ 3B, stating t hat

Anant haki r shna Reddi ar and Govi nda Reddiar had wongly given the

sub division nunbers as well as on the basis of the said purported deed

of sal e execut ed by Venkat ar ama Reddi ar and ot hers. Appel | ant had

also filed a suit for title in respect of the said property, inter alia, on

the basis of the deed of sale executed by his father on 2.9. 1957

Whereas the respondent’s suit was decreed the suit of appellant

was di smi ssed by t he | ear ned Trial Judge by a judgnent and decree

dated 21.1.1999. However, on appeals preferred thereagainst the said

j udgnent s and decrees wer e reversed. Respondent herein filed t wo

second appeal s before t he Hi gh Court questi oni ng t he said judgnent

and decrees dated 22.9.1999. By reason of the inpugned judgnent, the

sai d appeal s have been allowed by the H gh Court.

W may at this stage notice that the appellant herein has filed



this appeal by special |eave against the judgnent and decree passed in

Second Appeal No.27/2000 only. However, in view of the peculiar facts

and ci rcunst ances of t he case, we are i nclined to allow the ora

prayer/application of M. Swami, |earned counsel appearing on behal f

of t he appel | ant, to question t he connect ed matt er ari sing out of t he

ot her appeal also as the sane had not been done by nistake. Thus, in

the meno of appeal he is pernmitted to add the nunber of other second

appeal , bei ng Second Appeal No. 28/ 2000, al so. Al t hough, ordinarily,

we woul d not have al | owed such an oral prayer/application but we

have heard t he mat t er on merit and have noti ced t hat t he second

appeal s filed by t he r espondent herein had been al | owed at t he

adm ssion stage by the H gh Court w thout fornmulating any substanti al

question of law and as we intend to set aside the judgnment and order

passed by t he Hi gh Court and remt t he matt er back to it, we, in

exerci se of our jurisdiction under Article 142 of t he Constitution of

India, pernit the appellant to anend his meno of appeal subject to his

depositing appropriate court fee within four weeks from date.



Coming to the nerit of the matter, it appears that although as

many as five subst anti al questi ons of law were rai sed in t he second

appeal s, the |l earned Judge did not fornulate any substantial question

of law  hinself, as is required under sub-section (4) of Section 100

the C. P.C

As noticed hereinbefore, the counsels were heard at the stage of

adm ssi on only. Lear ned counsel appeari ng on behal f of t he parties

could not throw any light as to whether the records were called for and

whet her the | earned Judge as also the learned counsel for the parties

had any access thereto.

Further, the High Court, in our opinion should have consi dered

that its jurisdiction under Section 100 CPCis limted. The H gh Court

can interfere with a finding of fact only when a substantial question of

law arises for its consideration. Ordinarily, a finding of fact would be

bi nding on the H gh Court in a second appeal. W, therefore, are of the

opi nion that the inmpugned judgnents are liable to be set aside and it is

of



directed accordingly.

The appeal is
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ClVIL APPEAL NO. 6575 COF 2000

R KESAVAN Appel I ant (s)

VERSUS

G KESAVAN Respondent ( s)

(Wth office report)

Dat e: 24/01/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SINHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Appellant(s) M. K Swam , Adv.
Ms. Prabha Swam , Adv.
For Respondent (s) M. K K Mni, Adv.
M. Mayur R Shah, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
Heard the | earned counsel for the parties.
The appeal is allowed and the matter is renitted to the
Hi gh Court for its consi derati on afresh in terns
si gned

order.



(A.S. BISHT) ( PUSHAP LATA
BHARDWAJ)

COURT MASTER COURT MASTER

(Signed order is placed on the file)



