Xo I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 7786 COF 2014
(arising out of SLP (C)No. 19655 of 2013)

ASH M KUVMAR DASS APPELLANT

VERSUS

M S AVERY | NDI A LTD. RESPONDENT

W TH

ClVIL APPEAL NO 7787 OF 2014
(arising out of SLP (C)No. 25158 of 2013)

W TH

ClVIL APPEAL NO. 7788 COF 2014
(arising out of SLP (C)No. 25604 of 2013)

W TH

ClVIL APPEAL NO. 7789 CF 2014
(arising out of SLP (C)No. 25889 of 2013)

ORDER

Leave granted.
Thi s appeal has been preferred by the Appellant - Ashi m Kunar

Dass agai nst the judgnent dated 19.03.2013 passed by the High

Court of Punj ab and Haryana  at Chandi gar h. By t he

ugned

judgnent, the High Court disnissed the L.P.A preferred by the
Signature Not Verified

Appel lant in view of the judgnent rendered in other sinmilar case
Digitally signed by
Raj ni  Mukhi
Dat e: 2014.09. 05
10: 55:49 I ST

i.e.
Reason:

LPA  401/10 entitled Ashwani Kumar Kanmboj VS.

i di ng

O ficer, Labour Court -11, Faridabad and Anr.

The Appel |l ant who was enpl oyed with Respondent - MS Avery
India Ltd., was discharged from service and he noved before the

Labour Court against the order of retrenchnent. The Labour Court

Pres



passed award in his favour and the same was reversed by the High
Court on the ground that the appellant who was worki ng as Engi neer

(design), is not a worknan.

The aforesaid finding is assailed by the | earned counsel for

t he appel | ant on t he ground t hat t he Hi gh Court fail ed to
appreci ate t he fact ual aspect t hat t he appel | ant was in fact
wor ki ng as wor kman and was pai d t he wages of wor kman merely

because nonencl at ure of Engi neer gi ven by t he managenent , he

cannot be denied the protection under the Industrial Disputes Act,
1947.

The af oresaid subm ssion has been di sputed by the | earned
counsel for the respondent.

Earlier when the matter was taken up the parties infornmed that
they are negotiating to settle the dispute. Today, the |earned
counsel appearing on behalf of Respondent - MS Avery India Ltd
submits that the appellant can be re-instated to his job wthout
any backwages, but with continuity of service. The details of
payment to which the appellant is entitled has been shown in an
affidavit filed by managenent, wherein the followi ng statenents

have been nade.
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" I, Ms. Kanchan Ganbir, w o M. Yogesh Ganbhir, Assistant
Conpany Secretary, Avery India Limted, aged about 38 years,
R/ o House no. 885, Sector - 7C, Faridabad, Presently at New
Del hi do hereby solemy affirmand state as follow :

1. | say that | amconversant with the facts and
circunstances of this case and have been duly authorized to
swear this affidavit.

2. | state that Respondent / Managenent agree that the
Petitioner will be re-instated without any back wages, but
with continuity of service.

3. | state that none of Assistant Engi neer who was wor ki ng
with Petitioner is continuing as Assistant Engineer, either
t hey got pronoted with respect to their work perfornance or
t hey have left the organization

4. | state that product range of Respondent has changed over



the period of tine, Respondent has conpletely switched to

El ectroni c product range whereas Petitioner has worked on
Mechani cal product range and needs to be trained according to
new product range. The Petitioner will undertake the
training and cone up to the required | evels.

5. | state that salary of enployees of Respondent is not
based on Grade systim it is purely driven by performance
during the year and there is no fixed increase for any
enpl oyee.

6. | state that Performance Incentive is variable and
payabl e on annual basis, based on performance of enpl oyee
with regard to key Responsibility Area and Conpany’s
performance during the year. Targets for each area are set
and the performance of the enployee is judged on the basis of
the targets achieved.

7. | state that the basis of annual growth and correspondi ng
sal ary increase which were given to other Assistant Engi neers
is as under : -

d obal Sl owdown years
d obal sl owdown years

in Sal ary
I nt roducti on
Per f or mance
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Average %age increase in Salary - Avery India Ltd
Year s Base Aver age Yage
Anmount I ncrease H ke
Yage

2002- 03 100 1.02 102

2003- 04 1.07 109.1

2004- 05 1.06 115.7

2005- 06 1.07 123.8

2006- 07 1.07 132.5

2007-08 1.07 141. 7

2008- 09 1.04 147. 4

2009- 10 1.03 151. 8

2010-11 1.07 162. 4

2011-12 1 162. 4 Change
Structure,
of
I ncentive Systim

2012-13 1.07 173.8

2013-14 1.07 186.0

2014-15 1.07 199.0

Avg 1. 055 5. 50%

I ncrease

Per Year

8. | state that on this basis, taking into Account the

continuity of service, the salary of the Deponent was
proposed to the Hon' bl e Court as under :-

Break up of Sal ary Per Month Sal ary Per Annum
Sal ary

Basi c 8, 800 1, 05, 600

HRA 4, 400 52, 800
Conveyance 800 9, 600
Tiffin - -

al | owance

O her 1, 800 21, 600

Al | owance



Tot al 15, 800 1, 89, 600
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Per f or mance 36, 000
I ncentive*
Provi dent As per PF rules
Fund
Medi cal As per Co’'s
Expenses Rul es
LTA As per Co’'s
Rul es
ESI C As per ESI C
rul es
Gatuity** As per Gatuity
Rul es
Tot al 15, 800 2, 25, 600

*Performance incentive is payabl e based on the performance
w.r.t. Kra on annual basis as per conpany’s policy.

9. | state that to the above the Petitioners had
obj ecti ons. This Hon’ ble Court directed the Respondent
Conpany to again look into the matter and reassess the
amount .

10. That accordingly, after taking into account, maxi nmum
salary as being paid to Assistant Engi neer as on date, it
cones to :

Break up of Sal ary Per Month Sal ary Per Annum
Sal ary
Basi c 9, 800 1,17, 600
HRA 4,900 58, 800
Conveyance 800 9, 600
O her 3,500 42,000
Al | owance
Leave 817 9, 804
Travel
Assi st ance
Medi cal 1, 250 15, 000
Expenses
Tot al 21, 067 2,52, 804
Provi dent 1,176 14,112
Fund
Per f or mance 3,000 36, 000
I ncentive*
Tot al 25, 243 3,02,912
5
The performance incentive is payable on the performance
with regard to Key Responsibility Area. This is paid on an
annual basis. Targets for each area are set and the
performance of the enployee is judged on the basis of the
targets achi eved. | reiterate that for Calculation

Performance Incentive is a part of Gross nonthly salary, but
as per Conpany policy, this is paid on Annual basis with
regard to performance of Enpl oyee and perfornmance of Conpany
as wel | .

11. Under the rules, Conpany can offer this salary. This is
of course subject to the specific directions given by this
Hon’ bl e Court.

12. That the re-instatenent of the petitioner who is to
retire on 28th Cctober, 2014 on attaining the age of

Super annuat i on (i.e. sixty years) is with the clear
understandi ng that the petitioner shall remain posted at the



Bal | abhgarh of fice of the respondent conpany till he retires
fromthe services of the Conpany as aforesaid.”

The | ear ned counsel for t he appel | ant submits t hat
appel | ant Ashim Kumar Dass will retire on 28 th October, 2014 on
attaining the age of superannuation and if no backwages are paid,
he will suffer.

In the facts and circunstances of the case and on taking into
consi deration the stand taken by the respondent in its affidavit,
we nodify the order dated 31.7.2009 passed by the Single Judge and
the order dated 19.03.2013 passed by the Division Bench of the
H gh Court of Punjab and Haryana at Chandi garh and direct the
respondent -conpany to reinstate the appellant(s) with continuity
of service with inmedi ate effect. The appellant should join the
post within four weeks.

However, considering the fact that the appellant Ashi m Kunar
Dass will retire fromservice on 28th October, 2014, we direct the
respondent - Conpany to pay backwages for one year to Ashi m Kumar

6
Dass i.e. for the period August, 2013 to July, 2014 at the rate as

shown in the chart filed by the respondent within two nonths.
The appeal is allowed with the aforesai d observations and

di rections.

C. A No. 7787 OF 2014 (@SLP (C)No. 25158 of 2013)
Leave granted.
For the reasons stated in the order in CA No.7786 of 2014 [@
SLP(C) No. 19655 of 2013], t he appeal is al so al | owed
respondent - conpany shall reinstate the appellant i mediate effect,
with continuity of service but w thout paying backwages. Appell ant

shoul d join the post within four weeks.

C.A No. 7788 OF 2014 (@SLP (C)No. 25604 of 2013)

Leave granted.

For the reasons stated in the order in CA No.7786 of 201
SLP(C) No. 19655 of 2013], t he appeal is al | owed

respondent - conpany shall reinstate the appellant with i medi ate

t he

and

4@

and



effect, with continuity of service but w thout paying backwages.

Appel l ant should join the post within four weeks.

C. A No. 7789 OF 2014 (@BLP (C)No. 25889 of 2013)
Leave granted.
For the reasons stated in the order in CA No. 7786 of 2014 [@
SLP(C) No. 19655 of 2013], t he appeal is al | owed

respondent - conpany shall reinstate the appellant with i medi ate
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effect, with continuity of service but w thout paying backwages.

The Appellant should join the post within four weeks.

[ SUDHANSU JYOTI MJKHOPADHAYA|

............................. J.
[ PRAFULLA CHANDRA PANT]
NEW DELHI ;
AUGUST 19, 2014
8
| TEM NO 47 COURT NO. 5 SECTI ON XV
SUPREMECOURTOF I NDI A

RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (C No(s).19655/2013
(Arising out of inpugned final judgnent and order dated 19/03/2013

in LPA No. 1567/ 2011 passed by the Hi gh Court of Punjab & Haryana
at Chandi gar h)

ASH M KUMAR DASS Petitioner(s)

VERSUS

M S AVERY | NDI A LTD. Respondent ( s)
(Wth prayer for interimrelief and office report)

W TH SLP(C) Nos. 25158, 25604 & 25889 of 2013
(Wth prayer for interimrelief and office report)

Dat e: 19/ 08/ 2014 These petitions were called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE SUDHANSU JYOTI MJUKHOPADHAYA
HON BLE MR JUSTI CE PRAFULLA CHANDRA PANT

For Petitioner(s) Ms. Sonam Shar ma, Adv.

Ms. Ruchi Kohli, Adv.

and



For Respondent (s)

UPON hearing the counsel

Leave granted.

The appeal s
or der.
(Raj ni  Mukhi)
Sr. P. A

M.
Ms.
M

M .

R R Kunar, Adv.
Anur adha Mut at kar, Adv.

Pawan Mut nej a, Adv.

Ashok WNat hur , Adv.
the Court made the follow ng
ORDER
are al | oned in terns of t he

(Usha Sharma)
Court Master

(Signed order is placed on the file)

si gned



