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REPCORTABLE

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CI Tl ON

ClVIL APPEAL NO. 7026 COF 2003

Bharti Cellular Limted —  ..... Appel | ant
Ver sus
Union of India & Os. ... Respondent s

JUDGMENT

T.S. THAKUR, J.

1. Thi s appeal under Section 18 of the Tel ecom
Regul atory Authority of India Act, 1997 is directed
agai nst an order dated 23rd May, 2003 passed by the
Tel ecom Di sputes Settl ement Appellate Tribunal, New
Del hi, whereby the Tribunal has dismissed in part
the petition filed by the appellant under Section

14 (a)(l) of the Act and upheld the conputation of
2

l'icence fee demanded and realized by
respondent-Union of India in terns of the Licence

Agreenent executed between the parties.

2. The appel | ant - conpany hol ds a l'icence
provi de cel lul ar nobi | e t el ephone services

Del hi Metro area. The Licence Agreenment executed

bet ween t he appel | ant on t he one hand and

Gover nnent of I ndi a on t he ot her, inter

t he

to

for

t he

alia,

provi ded for payment of fixed anount t owar ds



l'icence fee for t he first three years of
Iicence period. Fromthe fourth year onwards the

l'icence fee payabl e was to be on t he basi s

number of subscri bers of t he service provi der

subject to the mninum stipulated in the agreenent.

Clause 19 of the Licence Agreenent in particular

dealt with this aspect and, inter alia, provided

that for the first three years a lunp sumlicence

fee shall be chargeable annually and that the year

shal | be reckoned as the period of twelve nonths

begi nni ng with t he date of commi Ssi oni ng of
services or conpletion of twelve nonths fromthe

date of the signing of the |licence whichever is

3
earlier.
3. The appellant’s case before the Tribunal was
t hat al t hough it had a provi si onal operationa

cl earance fromthe respondent effective from29th

August, 1995 and an interface/service approval from

26t h Septenber, 1995, it could comence conmercia

services only from 15t h Novenber, 1995 nmeani ng
t hereby the Licence Agreement shoul d be deened to

have becone operative only from 15th Novenber, 1995

The respondents, however, treated 26t h Sept enmber
1995 i.e. t he date when t he i nterfacel/ service

cl earance was given as the date of commencenent of

t he Licence Agreenent and conputed the licence fee

dues, interest, penal interest, |iquidated damages

etc. with reference to the said date. The appel |l ant

al so questioned the nmethod of conputing the nunber

of subscri bers for det erm ni ng t he l'icence fee
payabl e from t he fourth year onwar ds cont endi ng
that the term "subscribers” should be understood to

be such as have activated cellular nobile tel ephone

t he

of

t he



connection fromthe appellant and as are currently

activated and used by a person for which bills are
4

i ssued by the appellant. A few other disputes were

al so raised by the appellant in the petition filed

on its behalf. One of themrelated to the alleged

illegality and arbitrary conputation of the advance

payment stipulated for the entire quarter as due in

the nonth of June itself and calculation of the

i nterest and penal interest on the overdue anount.

One ot her grievance of the appellant was regardi ng

the Unit Call Rate for the purpose of calculation

of t he I'icence fee. It was cont ended by
appellant that in ternms of the Licence Agreenent

t he rate of Rs. 5 | akhs per 100 subscri bers
based on the Unit Call Rate of Rs.1.10. This rate

was revised by the respondent to Rs.6.023 | akhs per

100 subscribers or part thereof on 30th July 1998

based on the Unit Call Rate of Rs.1.40 preval ent at

t hat tinme. Uni t Cal | Rat e was t hen reduced
Rs. 1. 20 from 1st May, 1999. The appel | ant,
t herefore, cl ai ned t hat t he cal cul ati on of

Iicence fee payable for the period from 1st My,
1999 to 31st July, 1999 should be on the basis of
the then Unit Call Rate prevalent, nanely, Rs.1.20

only.

4. The r espondent contested t he petition on
several grounds giving rise to the follow ng four

i ssues which the Tribunal franmed for determ nation

(1) Whet her t he met hodol ogy adopt ed by t he
Respondent for arriving at t he nunber of
subscri bers from t he 4th  year of t he Li cence

Agreenment was in order?

t he

was

to

t he



(i) Whet her the Respondent coul d charge interest

on the licence fee payable by the Petitioner as

demanded by the Respondent in | etters dated 10th
August 1999 and 6th March 20007?

(iii) Whet her t he Petitioner is entitled to t he
benefit of reduction in the unit call rate with

effect from 1st May 1999 for cal cul ating the per

subscri ber licence fee?

(iv) Whet her t he r espondent can | evy pena
interest on the licence fee from 1st February 2000

till the actual date of paynent?

5. In so far as issue No. (i) above is concerned,

the Tribunal took the view that the respondents had
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clarified to t he appel | ant and ot her cel lul ar

operators that the basis for cal culating the nunber

of subscri bers for det ernmi ni ng t he l'icence fee
shal | be t he t ot al figure of | VS in t he Hore
Locati on Regi ster. The Tri bunal f ound t hat t he
representation made on t he subj ect by t he
petitioner-appellant on 1st April, 1999 was rejected

by t he r espondent on 23rd April, 1999 and t he

appel lant offered a M gration Package on 22nd July,
1999 which, inter alia, contained a clause that no
dispute relating to the Licence Agreenent for the
period upto 31st July 1999 shall be raised at any
future date. The appellant gave its unconditiona
acceptance to the entire Mgration package on 27th
July, 1999. Having done so, the appellant was not
entitled to raise any issue that related to the

pre-mgration period.

6. There is, in our opinion, no legal infirmty

in t he Vi ew t aken by t he Tri bunal . Once t he



petitioner-appel | ant had specifically and

uncondi tional |y agr eed to accept t he M gration

Package and gi ven up al | di sput es rel ating to
7

Li cence Agr eenent for t he peri od upt o 31st July

1999, it was not open to it to turn around and

agitate any such di spute after avai l i ng of t he
M grati on Package. A party who has unconditionally

accepted the package cannot after such acceptance

reject the conditions subject to which the benefits

were extended to hi munder the package. It cannot
reject what is i nconveni ent and oner ous whil e
accepting what is beneficial to its interests. The

package havi ng been of fered subj ect to t he
condi tions t hat al | di sput es rel ating to t he
Li cence Agreenent for the period ending 31st July

1999 shall stand abandoned by the operators there

was no room goi ng back on that representation

7. Rel yi ng upon the decision of this Court in

City Montessori School v. State of Uttar Pradesh

and Ors. 2009 (14) SCC 253, New Bihar Biri Leaves

Co. v. State of Bihar 1981 (1) SCC 537 and R N

Goswai n v. Yashpal Dhir AIR 1993 SC 352, this Court

has in Cvil Appeal No. 7236 of 2003 - Shyam
Tel el i nk now Si st ema Shyam Tel eservi ces Ltd. V.
Uni on of India hel d that no one can approbate and

repr obat e and anyone who o has accepted with ful
know edge or notice of facts, benefits under a
transacti on whi ch he m ght have rejected or

contested, cannot question the transaction or take
up an inconsistent position qua the sane. We have

sai d:

"The maxi m qui approbat non reprobat (one who
approbat es cannot reprobate) is firmy enbodied in



Engl i sh Common Law and often applied by Courts in
this country. It is akin to the doctrine of
benefits and burdens which at its npost basic |eve
provi des that a person taking advantage under an

i nstrunment which both grants a benefit and inposes
a burden cannot take the former w thout conplying

with the latter. A person cannot approbate and
repr obat e or accept and reject t he same
instrunent.”

8. In the light of the above, the view taken by

the Tribunal is legally unexceptionable.

9. That brings us to the second issue fornul ated

by the Tribunal for determ nation. The Tribunal has

answer ed this i ssue in favour of t he appel | ant
hol di ng t hat whil e r espondent was entitled to
recover licence fee together with interest fromthe

earlier unpaid ambunts upto and for the nonth of

July 1999, it was not entitled to recover bot h

advance quarterly I'i cence fee for Jul y- Sept enmber
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1999 and revenue-sharing fees for August 1999 and

Septenber 1999 in terns of the Mgration Package.

This part of the order of the Tribunal has not been

assail ed before us by t he appel | ant obvi ously
because the view taken by the Tribunal has gone in

its favour and the matter renitted back for re-

wor ki ng the dues along with interest by the end of

July 1999, keeping in view the observations nade by

t he Tri bunal in par a 23 of its or der. It is
not ewor t hy t hat t he Gover nnent has al so not

assailed the said part of the order

10. The third issue which had been taken up by
the Tribunal for consideration related to the Unit
Call Rate and the effect of any revision in such

rates. Condition 19.1(f) which is relevant in this

cont ext reads:

"19.1(f): The rate of Rs.five | akhs per hundred



subscribers or part thereof is based on the unit
call rate of Rs.1.10. Fourth year onwards, as
defined in clause 19.1(d), the rate of Rs.five
| akhs will be revised based on the unit call rate.
The revision will be linted to 75% of the overal
increase in the unit rate during the period
precedi ng such revisions."
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11. Rel yi ng on the above provisions Tribunal held
that even though there is no specific exclusion of

downward revision in the cl ause extracted above,

t he limting of t he revision is confined to
i ncrease only. The expr essi on "revision will be
limted to 75% of the overall increase in the unit

rate" appeari ng in cl ause 19. 1(f) (supra) is
i ndi cative of the fact that revision was envi saged

only in the case of increase in Unit Call Rate and

not in t he case of fluctuation resulting in a
decrease in the said rate. That apart, the Tribuna

has rightly held that the petitioner-appellant had

not | ed any evi dence before it and t hat t he
question regarding Unit Call Rate was raised by it

at any stage either before or after the licence was

i ssued for t he year 1994 and t hat t he i ssue
relating to t he Li cence Agr eenent could not be

agitated being a pre-migration package.

12. That | eaves us with issue no.4 fornul ated by
the Tribunal relating to the levy of interest on
the licence fee from1lst January 2000 till actua

date of paynent. The Tribunal has taken the view,
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and in our opinion rightly so, that the respondents

were entitled to recover not only the outstanding

i cence dues but also interest due on the sane for

t he peri od of defaul t. The Tri bunal has rightly
hel d t hat to t he ext ent condi tion sti pul at ed a
deadline i.e. 31st January, 2000 it was open to the

respondent to charge sinple interest on the overdue



anount for keepi ng t he l'icence valid i nst ead of
term nating the same on the ground of default.

13. In the totality of the above circunstances,

we see no reason to interfere with the order passed

by the Tribunal nor do we see any legal flaw in the

directions issued by the Tribunal for re-working

the dues along with interest keeping in viewthe

observations nade in the order under appeal

14. There is no merit in this appeal which is

hereby di sni ssed but w thout any order as to costs.

................ J.
( MARKANDEY KATJU)
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................ J.
(T.S. THAKUR)
New Del hi
Cct ober 5, 2010
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For Appellant(s)
Ms. Bina Qupta, Adv.

For Respondent (s)
M. Shreekant N Terdal, Adv.



UPON hearing counsel the Court nade the foll ow ng
ORDER

Hon’ ble M. Justice T. S. Thakur pronounced the
j udgnent of the Bench conprising Hon'ble M. Justice
Mar kandey Katju and Hi s Lordship.

The appeal is di smi ssed in terns of t he
reportabl e judgnent.

(Deepak Joshi) (I'ndu Satija)
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Sr. P. A Court Master

(signed reportabl e judgnent is placed on the file)

si gned



