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SSEFFS

UPON hearing counsel the Court made the follow ng
ORDER

CRI M NAL APPEAL NO 519 OF 2004

None appears to argue on behalf of the intervenor.

application for intervention is dism ssed.

The appeal is allowed in terns of the signed order

CRI M NAL APPEAL NO. 520 OF 2004
List this matter on 21st Novenber, 2013

The



(Sukhbir Paul Kaur) (I'ndu Bal a Kapur)
Court Master Court Master
(Signed order is placed on the file)
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 519 OF 2004

PREM KUVAR Appel | ant (s)
Ver sus

H GH COURT OF DELHI THROUGH REG STRAR Respondent ( s)
GENERAL AND OTHERS

ORDER

This appeal is directed against the judgnent of the High Court
in Crimnal Mscellaneous Main Case No. 2816 of 2003 decided on July 17
2003.

The appellant at the relevant tine was the Additional Sessions
Judge, New Del hi, before whom Conpl ai nt Case No. 527 of 2003 under Section
138 of the Negotiable Instrunents Act, 1881 was pending. After the pre-
sumoni ng evi dence had been recorded, the accused were sunmoned by order
dated 9.7.1979 by the | earned Metropolitan Magistrate. Thereafter the file
came to be assigned to the Court of the appellant on 28.1.2003. Accused
Nos. 1, 3 and 5, on 21.4.2003 filed an application for recalling the
sumoni ng orders. Reply to the aforesaid application was filed by the
complainant. After hearing the |l|earned counsel for the parties, the
appel I ant di smi ssed the application. Wilst dismssing the application, the
appel l ant notices the judgnment of this Court in KM Mthews versus State
of Kerala 1992 (1) SCC 217 wherein it had been held that issuance of the
process to the accused person would not be a bar to drop the proceedings if
the conplaint on the face of it does not disclose any offence against the
accused. The appellant reproduced the rel evant observations of this Court
whi ch are as under : -

"It is open to the accused to plead before the Magistrate that

the process agai nst hi mought not to have

been issued. The Magistrate may drop the proceedings if he is
satisfied on reconsideration of the conplaint that there is no offence
for which the accused could be tried. It is his judicial discretion

No specific provision is required for the Magistrate to drop the
proceedi ngs or rescind the process. The order issuing the process is
an interimorder and not a judgnment. It can be varied or recalled. The
fact that the process has already been issued is no bar to drop the
proceedings if the conplaint on the very face of it does not disclose
any of fence agai nst the accused.”

The appell ant thereafter notices that the aforesaid judgnment has
been referred to a larger Bench in the case of N lamani Routray versus
Benett Coleman and Conpany Limted 1998 (8) SCC 594. The appellant
thereafter further nakes a note that the High Court in the case of Mhd.
Hashi m Masood versus State reported in 2000 (1) JCC Del hi 24 has held that
once the summoni ng order has been issued, the Trial Court wuld have no
power to reviewits earlier order. The appellant also notices that the I|aw
declared by this Court under Article 141 is binding on all the Courts
bel ow. Thereafter it is observed that simlarly the Lower Courts are also
bound by the decisions rendered by the High court. Since the Hgh Court,
according to the appellant, had in the case of N lamani Routray case
(supra) held that the Trial Court had no power of review, the application
made by the accused persons had to be disnmissed. Consequently, wthout
going into the merits of the case, the appellant dismssed the application



of the accused for wthdrawal of the summoning order. This order was
chal | enged by the accused person

before the High Court in a petition filed under Section 482 of the Crinina
Procedure Code. The High Court has allowed the aforesaid petition filed by
the accused-respondents and held that the view taken by the appellant was
whol |y erroneous, unjust and contrary to the law laid down by the Suprene
Court in KM WMathews Case supra.

M. Ashok G over, |earned senior counsel appearing the appellant
has submitted that the appellant is not challenging the decision of the

H gh Court on the legal issue. Learned senior counsel has very fairly
stated that since the judgnent in KK M Mthews case had been only referred
to a larger Bench, it was still a binding precedent and had to be followed.

Therefore, the application of the accused persons for wthdrawal of the
sunmmoni ng orders ought to have been decided on nerits. M. Gover is,
however, justly concerned that the H gh Court while setting aside the order
passed by the appellant has wunnecessarily made very uncharitable and
derogatory remarks which has resulted in the appellant actually seeking
voluntary retirenent from judicial service. He has submtted that the
remarks are such that the appellant has been exposed to, ridicule not only
anong his peers but also in front of his subordinates. M. G over subnitted
that the derogatory remarks were not necessary for the decision of the
petition under Section 482 Cr.P.C.

M. A D.N Rao, |earned counsel appearing on behalf of the High
Court - Respondent No.1 with his wusual fairness has subnmtted that the
observations nade by the Judge with regard to the conduct of the appellant
in deciding the crinmnal mscellaneous application are insupportable in
| aw.

In that view of the above, we are of the opinion that the appea
has to be allowed to the limted extent that the adverse remarks recorded
by the | earned Judge are expunged fromthe inpugned judgnent passed by the
H gh Court. The adverse remarks recorded are as under :-

"This case denonstrates as to how Shri Prem Kumar, the |earned

Addi tional Sessions Judge consciously tried to ignore the verdict
gi ven by Hon' ble Suprene Court in K M Mithews versus State of Kerala
(1992) 1 SCC 217 and dismissed the applications of the petitioners
seeking recall of the summning order for the offence punishabl e under
section 138 of the Negotiable Instrunents Act vide order dated
26. 4. 2003 by conveniently taking the shelter under the judgnent of
this Court delivered in Mhd. Hashi m Masood versus State reported in
2000 (1) JCC Delhi 24 as if he was bound by the view taken by the High
Court and not by the Supreme Court on the proposition of |aw whether
the accused is entitled to nove the Magistrate for dropping the
proceedings in a conplaint case even after the process of summon has
been issued against him"

"Learned ASJ had the audacity to ignore the dictum of Supremne
Court in KM WMathew s case."

"Learned ASJ consciously ignored the verdict of the Suprene
Court by introducing altogether a new, unknown to the law and wholly
m sconcei ved notion of judicial discipline that he cannot ignore or
deviate fromthe judgnment of his own Hi gh Court."

"But fromthe tenor of the Court | think the |learned ASJ was
fully conscious of not only the law of the land but also the
constitutional provisions that the |aw laid down by the Suprene Court
is binding on all the Courts



below it including the H gh Courts and if any H gh Court has |laid down
a law contrary to that of the Suprene Court law laid down by the
Suprenme Court alone is binding..........

Still he reiterated it by eliciting a filnsy straw that judicial
discipline require himto follow the judgnment of his own H gh Court"

"Copy of this order be sent to all the Judicial Oficers for
their guidance lest any other Metropolitan Magistrate or Addi ti onal
Sessi ons Judge ventures to tread the path the concerned learned ASJ has
chosen to tread."

The adverse remarks noticed above, which in our opinion, were

totally superfluous and not necessary for the decision of the Ilis, are,
her eby, expunged. However, on nerits, and on the Ilaw, the inpugned
j udgnent is upheld.

None appears to argue on behalf of the intervenor. The

application for intervention is dism ssed.

[ Surinder Singh Njjar]

[ FAKKI R MOHAMED | BRAHI M KALI FULLA]
New Del hi ;
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