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SUPREME COU
Civil Appeal No.5984 of 1998
Khet rabasi Bi swal Appel | ant (s)

VERSUS

Aj aya Kumar Bar al
(Wth office report)
Wth

C. A No. 5986 of 1998
(Wth office report)

C. A No. 5987 of 1998
(Wth office report)

C. A No. 5985 of 1998
Date : 20-11-2003

CORAM :
HON BLE THE CHI EF JUSTI CE

and O's. Respondent (s)

These appeal s were called on for hearing today.

NHA

HON BLE MR JUSTICE S.B. Sl
For Appellant (s)
in CA 5984Dr. K. S. Chauhan, Adv.
M. Chand Kiran, Adv.
M. V.K. Burnman, Adv.
in CA 5985M . Goodw || | ndeevar, Adv.

in CA 5986-87M. V.A Mhta, Sr.Adv.
M. Bharat Sangal, Adv.
Ms. Sangeeta Pani cker,
M. R R Kumar, Adv.

Adv.

For Respondent (s)

State M. Jana Kal ayan Das, Adv.

Orissa Public Service
Commi ssionMs. Kirti M shra, Adv.

UPON heari ng counsel
ORDER

The appeals are allowed. There shall
Let the records be sent forthwth.
Report abl e.

[ Alka Dudeja ] [ Janki
Court Master

Bhatia ]
Court Master

Signed order is placed on the file.

the Court nmde the follow ng

be no order as to costs.



I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Gvil Appeal No.5984 of 1998

Khet r abasi Bi swal Appel | ant (s)
VERSUS
Aj aya Kumar Baral and Ors. Respondent (s)

Wth
C. A No. 5986, 5987 and 5985 of 1998

ORDER

On 17.6.1996 the Orissa Public Service Commission (for short ‘the Comm ssion’) issued an adver
tisement No. 5 of 1996-97, inviting application in the prescribed formfor 25 posts of Tenpora
ry Munsif (Enmergency Recruitnent) in Cass Il of Oissa Judicial Service.
The appellants herein and the respondents along with the others subnitted an application befor
e the Conmmi ssion
A witten exam nation was held by the Commi ssion and in terns thereof, a list of the successfu
| candi dates was prepared. The selectees were later on interviewed by the Conmission and in t
he said proceeding a sitting Judge of the Hi gh Court acted as an expert. Thereafter the selec
t list has been prepared on the basis of nerit, which contained 39 nanes. The nanes of the ap
pellants, admttedly, found place therein. The said list was sent to the State Governnent for
its approval. The State Governnent, however, on receiving the said |ist, prepared another |
st. The nane of Khetrabasi Biswal also found place therein. The nanes of the appellants, na
mely, Dipali Chand and CGovinda Chandra Parida and anot her were
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omtted. Several wit applications were filed by A aya Kumar Baral, Pradi pta Ki shore Bhuyan
Krushna Chandra Jena, Bijaya Kumar Patra and Govi nda Chandra Parida and Anr. filed petitions b
earing OJ.C. Nos. 14,380 of 1996, 5566, 6040, 6041 and 6088 of 1997 respectively. It is also
not in dispute that one of the appellants, nanely, Dipali Chand in Cvil Appeal Nos. 5986 and
5987 of 1998 also filed a Wit Petition No. 13687 of 1997, which is still pending. By reas
on of the inpugned judgnent, the Hi gh Court purporting to interpret the service rules prepared
the list of the candidates, who should have been selected. Pursuant to and in furtherance of
the directions issued by the H gh Court, offers of appointnent were issued by the State CGover
nment in terns of the list prepared by the High Court. The appellants herein were not party t
o the wit applications. The High Court, while preparing its own list, did not think it fit t
0 issue notices to other candidates |ike the appellants herein, who had suffered prejudice by
reason of the directions issued by the Hi gh Court. The appellants, therefore, were necessary
parties.

The State CGovernnent after receiving the list fromthe Commi ssion, prepared another list out o
f the list prepared by the Conmmission. In this list of the State Government, names of certain
persons, who were in merit list did not find place. One of such situated person filed a peti
tion under Article 226 of the Constitution of India before the Oissa H gh Court, chall e
nging the list prepared by the State Government. It is not disputed that the appellants here

n were not parties to the wit petition
It is against the said judgment of the Hi gh Court, the appellants are in appeal before us.
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The procedural law as well as the substantive |law both nandates that in the absence of a neces
sary party, the order passed is a nullity and does not have a binding effect.
It is true that the successful candi dates have not been parties before us, but it appears that
the appellants herein proceeded to inplead only Ajaya Kumar Baral, who was also a wit petiti
oner before the High Court. Having regard to the peculiar facts and circunstances of the case
, Wwe are of the opinion that in exercise of our jurisdiction under Article 142 of the Constitu
tion of India and with a viewto do conplete justice to the parties, the matters may be renitt
ed to the Hi gh Court for a fresh decision on nerits and after giving opportunity to the wit p
etitioners to inplead all the necessary parties therein. The wit petition filed by Dipali Ch
and should be heard along with the other wit petitioners. |In our opinion a wit of or in the
nat ure of mandanus coul d not have been issued, directing the State Governnment to appoint the



selectees in terms of the select Iist prepared by the Hi gh Court. The H gh Court should have,

if such a case was nmade out, relegated the matters to the Commi ssion. The writ petitioners
before the Hi gh Court and the other persons, who have been appointed pursuant to or in further
ance of the judgment of the High Court, would continue to hold the post till a final decision

is rendered in the matters by the Hi gh Court.

In that view of the matter, we set aside the order under challenge and renit the nmatter to the
H gh Court for decision on nmerits after giving an opportunity to the wit petitioners to inpl

ead all the necessary parties in the wit petition
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The appeals are allowed with the aforenentioned directions. There shall be no order as to cos

ts.

Let the records be sent forthwth.

Since the matters relate to the vacancies in the year 1996-97. it requires expeditious hearing
The Hi gh Court nmay di spose of the matters as early as possible.

(S.B. Sinha)

New Del hi ,
Novemnmber 20, 2003.






