http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of

CASE NO.:
Appeal (civil) 6588 of 2005

PETI TI ONER
Jai pur Muni ci pal Corporation

RESPONDENT:
C.L. Mshra

DATE OF JUDGVENT: 27/10/2005

BENCH
CJI R C. Lahoti,G P. Mathur & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
(Arising out of Special Leave Petition (Civil) No.17693 of 2004)

G P. Mathur, J.

Leave granted.
2. Thi s appeal , by special |eave, has been preferred against the
order dated 28.5.2004 of H gh Court of Rajasthan by which the
review petition filed by the appellant was dism ssed.

3. It is necessary to nention sone basic facts for the decision of
the appeal. The respondent, C L. Mshra, sent a letter to the

Raj ast han Hi gh Court that a tenple had been constructed on a | and
adj oi ni ng Bagl a Mukhi Sadhana Kendra in Sector 3, Malviya Nagar

Jai pur, a place which was earmarked for a park and the construction

had been made wi thout prior approval of the conpetent authorities.

The letter was treated as a publicinterest litigation and was regi stered
as D.B. CGvil Wit Petition No.6051 of 1997 at the Jai pur Bench of the
H gh Court. Notices were issued to the Jaipur Minicipal Corporation
Raj ast han Housi ng Board, Collector Jaipur, and two private persons
nanel y Shyam Lal Qul ani and Hargum Dass Motwani, who were

all eged to have raised the unauthorized construction. These persons
filed a joint reply asserting that the wit petitioner hinself was an
unaut hori zed occupant and he had forcibly taken possession of the
tenpl e where he was residing. They al so subnitted that a public
tenple exists on the disputed land for a long time and was shown to

be Iand of tenple in the maps and pl ans of Rajasthan Housing board

and that of Jai pur Minicipal Corporation. They denied that the

templ e had been constructed by encroachi ng upon | and, which was

earmar ked for a park. The Rajasthan Housing Board filed a reply
stating, inter alia, that there was a tenple on the land alleged by the
wit petitioner but no work of new construction was found. On

enquiry fromthe residents of the area it was found that the tenple was

bei ng mai ntai ned by Pujya Sindhi Panchayat, Sector 3. It was al so
stated that in the nunicipal map it was shown as a tenple and the | and
had been earmarked for the same. The ot her plea taken by the Board

was that after construction of the colony, the sane had been handed

over to Jai pur Muinicipal Corporation and if any unauthorized
construction had been made, it was the responsibility of the Jaipur
Muni ci pal Corporation to renopve the sane. The Jai pur Muni ci pa
Corporation also filed a reply stating, inter alia, that on 9.11.1992 the
charge of certain sectors in Malviya Nagar was handed over by

Raj ast han Housi ng Board to the Jai pur Minicipal Corporation. The
Housi ng Board had not handed over the strip of |and which renained
vacant in the colony or in respect of which the title was in dispute and
has kept all such lands in its own ownership. The Minicipa

Corporation thus denied any responsibility in the matter of renoval of
encroachment fromthe | and.
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4, After noticing the pleas and contentions raised by various
parties, the Hi gh Court disposed of the wit petition by the order dated
8.5.2000 and the | ast two paragraphs thereof, which contain the
operative portion of the order, are being reproduced bel ow : -
"We woul d, therefore, dispose of this petition by

directing that the Minicipal Corporation, Jaipur shall be
responsi bl e for renoval of encroachnment fromthe | and

handed over to it for nmmintenance etc. by the Rajasthan
Housi ng Boar d. We woul d al so direct that conpletion

of the formalities of conpletely handing over land to the
Muni ci pal Corporation by the Rajasthan Housi ng Board

shal | al so be expedited. We are not nmking any

observations on the factual situation and rival contentions
about the existence or otherw se of the encroachment and

the rights of the parties. Wen the Minicipal Corporation

takes action for renoval of the encroachnent it shal

naturally, in conpliance with the law, afford adequate
opportunity to the persons known to be in possession of

the encroached portions to be in their possession, before
renovi ng the encroachnents. We expect the Muinicipa
Corporation to discharge its functions expeditiously and

if it finds that the public'|and has been encroached upon

it shall take action for renoval irrespective of whether

the encroachnent is under the garb of tenple or a place

of wor shi p. I f need be, the Minicipal Corporation shal

al so be entitled to take help fromthe local admi nistration

in order to see that the | aw and order is not disturbed

during the rempoval of encroachnent.

The private respondents shall maintain status quo
as to the construction on theland and not put up any new
construction on it for a period of six nmonths fromtoday
during which the Minici pal Corporation, Jaipur shal
deci de whether a prina facie case of encroachrment is
made out and if it is of the opinion that the public |and
has been encroached upon, it shall take action for its
renoval by issuing the notices iniconpliance with law, to
the encroachers and shall dispose of the matter within a
period of six nmonth from today. I f so requested, the
Muni ci pal Corporation shall also afford hearing to the
Petitioner on the question as to whether a prim facie
case of encroachment is made out."

5. The Conmi ssioner of the Minicipal Corporation, Jaipur, gave a
report on 14.9.2000 to the effect that encroachnent over the |and had
been nade by Si ndhi Panchayat. The matter was thereafter

considered by a Committee for Regul ati ons and Bye-Laws of Jai pur
Muni ci pal Corporation which gave a detailed report running into
several pages on 15.2.2001. The Committee held that it was not a
case of encroachnent and the public tenple had not been constructed
on the | and earnmarked for any park. On the contrary, a garden had
been developed in front of the tenple by nmenbers of public. It was
al so observed in the report that if the tenple was being maintained by
Puj ya Si ndhi Panchayat, then it should be got registered under the
Raj ast han Public Trust Act. A copy of this report has been filed as
Annexure P-2 to the Special Leave Petition

6. C.L. Mshra, thereafter, filed a contenpt petition which was
registered as D.B. Cvil Contenpt Petition No.3 of 2001 in D.B. Civi
Wit Petition No.6051 of 1997. The contenpt petition was heard on
24.7.2001 when the Division Bench passed an order observing that
normal Iy the satisfaction of the Conm ssioner as to whether there is
an encroachrment or not is final and such dispute is not to be referred
to a Commttee, but the said course was adopted in the present case.
After making the aforesaid observation, the follow ng order was
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passed :

"The | earned counsel for contemors seeks tine to
conply with the order in the light of the observations
whi ch are made today in this order

We grant one nonth’s time to conply with the

order inits true letter and spirit.

Li st this case on 30.8.2001.

The Mayor and the Chief Executive Oficer

Muni ci pal Corporation, Jaipur, need not renmain present
on further dates of hearing unless so directed."

7. The contenpt petition was thereafter heard on 28. 1. 2002 when
the follow ng order was passed
"The contenpt petition dated 2.1.2001 is pending
before this Court since 2.1.2001. The Respondent No. 1
and 2 i.e. Shri Inderjit Khanna, Chief Secretary,
CGovernment of Raj asthan and Shri. G S. Sandhu,
Secretary to the Governnent, Departnent of Urban
Devel opnent Housi ng and Local Self Governnent,
CGovernment Secretariat, Jaipur had al ready been del eted
fromthe array of non-petitioners by the Court on
14. 5. 2001. Respondent No.3 Snt. Nirnala Vernm, the
then Mayor, Muinici pal “Corporation, Jaipur has already
expired. The only respondent who rermains is the Chief
Executive O ficer, Jaipur Minicipal Corporation, Jaipur
who too is said to have been transferred sonmewhere el se
By the order dated 29.11.2001 eight weeks tine fromthe
date of receipt of the certified copy of the order was
granted to carry out the earlier directions as were issued
in the judgnent and order dated 8.5.2000. It is submtted
that this eight weeks period fromthe date of receipt of
the certified copy of the Order is going to expire on
8. 2.2002. In this background, M. Ashok Gaur, |earned
counsel for the petitioner seeks to withdraw this
contenpt petition with liberty to file the contenpt
petition afresh, if need be.

This contenpt petition is accordingly dism ssed as
withdrawmn with the Iiberty as aforesaid in accordance
with [aw "

8. The Jai pur Munici pal Corporation thereafter filed a revi ew
petition purporting to be under Article 226 of the Constitution read
with High Court Rules for review ng the order dated 24.7.2001 passed
in D.B. Cvil Contenpt Petition No.3 of 2001, which was registered
as D.B. Cvil Review Petition No.7 of 2002. The review petition was
barred by limtation and accordingly notice was issued by the order
dated 4.2.2002 to the respondent (wit petitioner) to show cause why
del ay may not be condoned. After hearing counsel for the parties,
del ay was condoned and | eave was granted to Muinici pal Corporation

to file the review petition by the order dated 5.2.2002. The D. B.
Cvil Review Petition No.7 of 2002 was thereafter heard on 28.5.2004
and it was dism ssed by the foll owi ng order

"Since contenpt proceedings were initiated against

contemnors in their individual capacity and Minici pa

Cor poration Jai pur was not the party in the contenpt

proceedi ngs, instant petition by the Minicipa

Cor poration, Jaipur is not maintainable and it stands

accordi ngly disnissed."

The present appeal has been filed challenging the above quoted
order dated 28.5.2004.

9. We have heard | earned counsel for the parties. It is inmportant
to note that while disposing of the main D.B. Civil Wit Petition
No. 6051 of 1997, the High Court did not record any positive finding
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on the question as to whether any encroachnent has been nmade on

public land. The H gh Court left it to the Jai pur Minicipa
Corporation to take a decision in that regard within six nonths and if
it cane to a finding that public | and had been encroached upon, it was
directed to take action for renoval of the encroachnent after issuing
notice to the parties and in accordance with law. The Conm ssi oner

of the Municipal Corporation, Jaipur, gave a report on 14.9. 2000 that
there was encroachnent over the |and by Sindhi Panchayat. However,

the Committee for Regul ati ons and Bye-Laws of Jai pur Minici pa
Corporation re-considered the matter and after a detailed discussion
held in its report dated 15.2.2001 that there was a public tenple and
the sanme had not been constructed over any park and there was no
encroachnent over public [and. It was further held that a garden had
been devel oped in front of the tenple by the nenbers of the public.

It was thereafter that the wit petitioner, C.L. Mshra, filed D.B. G vi
Contenpt Petition No. 3 of 2001 wherein the Hi gh Court after making

an observation that "normally the satisfaction of the Comni ssioner as
to whether the occupation is an encroachnment or not is final and

matter is not referred to a Commttee" passed an order granting one
nonth’s tine to conply with the order inits true letter and spirit. It is
i mportant to note here that while deciding the nmain wit petition, the
Hi gh Court had not recorded any finding that there had been
encroachment over public |and by the construction of a tenple nor it
gave any specific direction for its renoval. On the contrary, the
matter had been left to be decided by the Jai pur Minicipa

Corporation within six nonths and if the Corporation canme to a

finding that there was any encroachnent, the same was to be

renoved. The inportant feature of the case i's that when the contenpt
petition cane up for hearing on 28.1.2002, the counsel for the wit
petitioner made a prayer to withdraw the contenpt petition with

liberty to file a fresh petition, if need be. The contenpt petition was
accordingly disnssed as withdrawn with-1iberty reserved to the wit
petitioner to file a fresh petition. Normal |y, contenpt is a matter

between the Court and the all eged contemmor. The applicant who

files the contenpt petition does so only for the purpose of bringing it
to the notice of the Court that the order passed by it has not been
conplied by it. However, in the present case, the counsel for the wit
petitioner (petitioner in the contenpt petition) made a prayer for

wi t hdrawi ng the contenpt petition and the H gh Court passed a

specific order on 28.1.2002 by which D.B. Civil Contenpt Petition

No. 3 of 2001 was dismi ssed as withdrawn with liberty to file a fresh
contenpt petition. Once the contenpt petition was di sm ssed as

wi thdrawn, the earlier order passed in the said petition on 24.7.2001,
wherein one nonth’s tinme was given to conply with the order, ceased

to be operative as all interimorders passed in a case ultimately get
nmerged with the final order. The order dated 24.7.2001 cannot ‘have
any i ndependent existence and cannot survive oncethe contenpt

petition itself was wi thdrawn and was di sm ssed. The Jai pur

Muni ci pal Corporation was ill-advised to file a review petition
seeking review of the order dated 24.7.2001 when the nmain contenpt
petition itself had been dism ssed on the prayer nade by the wit
petitioner (petitioner in the contenpt petition). As such there is no
occasion for review of the said order

10. Wth the clarification as above, the appeal is disposed of.




