http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO.:
Appeal (civil) 6930 of 1999

PETI TI ONER
Tara Chand Jain

RESPONDENT:
Sir Ganga Ram Hospital and Anr.

DATE OF JUDGVENT: 15/12/2005

BENCH
Arijit Pasayat & Tarun Chatterjee

JUDGVENT:
JUDGVENT

ARl JI T' PASAYAT, J.

Chal | enge-in this appeal is to the order dated 25th August, 1999 passed by
the National Consunmer Disputes Redressal Comm ssion, New Delhi (in short
"the Conmmission’). The appellant made a cl aimfor conpensation alleging
that on the ground of medi cal negligence on the part of the respondents, he
had suffered untold mseries and had spent a huge ampbunt of nobney to get
cured without any avail

The background facts disclosed in the conplaint were to the effect that the
appel l ant visited the respondent No: 1 - hospital as he was having urinary
troubl e. The respondent No. 2 with his team exan ned the conpl ai nant and
advi sed himto undergo prostate operation.  The conpl ainant was admtted in
the hospital on 10.01.1990 and was operated by respondent No. 2 on

11. 01.1990. He was discharged fromthe hospital on 15.01.1990. At the tine
of di scharge, he was advised to take sone nedicines and was told that he
woul d be perfectly normal wi thin one or two nonths. The conpl ai nant
returned to his native place, i.e. Mizaffarnagar and duly foll owed the

advi se given and the treatnments prescribed. |Instead of getting relief, he
started feeling acute pain in the thigh nuscles and backbone. The tendency
of continuous and regul ar flow of urine which had started inmediately after
the operation continued. He suffered high fever and increase in blood urea
and as a result, his condition becone very serious. He was again
hospitalized in respondent No. 1's hospital on 17.11.1990 in _the Nephrol ogy
departnment and was di scharged on 13.12.1990. Despite the nedicines

prescri bed the probl em of continuous urine flow was not cured. The
respondents had advi sed that he should take the injection "Teflon", which
was not available in India and was avail abl e in America. The conpl ai nant
wote to a relative who lived in Anerica for sending the injection. But the
rel ati ve who happened to be a Doctor, advised the conpl ai nant not to take
the injection as it had bad side effects and al so not of much use in such
cases. The conplainant visited the hospital on a nunber of occasions but
hi s probl em continued. Same was due to the negligent acts on the part of
respondent No. 2. Though the appellant was advised to use clanmp all the
time so that the urine may not flow but it was so painful to use the clanp
that even after the use of clamp, there was no further devel opnent.

Ref erence was nade to the Text book of Bailey and Love’ s Short Practice of
Surgery, 16th Edition, pages 1196 and 1197 to contend that the negligence
of the respondents was established. Under these circunstances, the
conpl ai nant cl ai med conpensation of Rs. 40,00, 000 (Rupees Forty Lakhs only)
on account of deficiency in service on the part of the respondents.

The conpl aint was resisted by the respondents. They contested the claim
that the urine flow was continuous on account of any negligence while the
operation was conducted. On the contrary, with reference to certain
docunents which were prepared at the tinme of discharge, it was subnmitted
that there was no grievance of the nature, as indicated in the conplai nant
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petition. Long after about three years, the conplainant was filed and never
before that on any occasi on any grievance was made by the appell ant about
the difficulties pointed out. It was highlighted that instead of making the
grievance, as was made in the conplaint, the conplainant requested the
hospital authorities to change the period for which he had treated, from
four years, as recorded in the nmedical records, to four nonths, so that it
would facilitate settlenment of the insurance clainms. Taking into account
the materials on record, the Conmi ssion came to hold that the inference

whi ch the conpl ai nant wanted to be drawn fromthe mention of the word
"Teflon’ in one of the docunents produced woul d not nake the position

di fferent. The Conmm ssion noted that it was not known as to who wote the
word *Teflon” and if really it was by the Doctor prescribing the nedicine,
who was serving as a Doctor in the hospital, he would have nentioned it in
the prescription itself and not witten on the top. In any event, Dr. Ajit
Saxena who purportedly wote it was not exami ned as a witness by the
conpl ai nant. The nere scribbling of the word would not take the case of the
conpl ai nant any further . A reference was al so made to the original records
produced by respondent No. 1 - hospital. The Conm ssion noted that there
was not any negligence on the part of the respondents and the conpl ai nant
had not been able to substantiate the all egations nade with reference to
any concrete material. Utimtely, the Conmi ssion canme to hold that the

i nferential conclusions which-the conplai nant wanted the Commi ssion to
draw, were not possible on the materials. On the contrary, the origina
records produced by the hospitals clearly established that the ail ments

whi ch the conpl ainant clained to have suffered were not present when the
conpl ai nant was di scharged for the hospital. It as also noted that not even
aletter was witten by the conplainant to the respondents conpl ai ni ng
about the urinary leakage till July, 1992 which was about two years after
his operation in Septenber, 1990. According to the Comm ssion, the only
guesti on which was to be deci ded was whet her the sphincter of the nuscle of
the conpl ai nant was cut during the operation perfornmed by respondent No. 2.
After referring to the docunments on record, it was noted that the materials
were not sufficient to establish the claimof the conmplainant. It was in
essence held that the conplainant had failed to establish that sphincter
was cut during the operation performed by respondent No. 2 and the
conpl ai nant had been suffering fromincontinence from 15.09.1990 to
17.11.1990. As a result, it was held that the conpl ai nant had not been able
to substantiate the charges of negligence and deficiency in service on the
part of the respondent and, accordingly, the conplaint was dism ssed.

Learned counsel appearing for the appellant assailed correctness of the
Conmi ssion’s order on several grounds. Primarily, it was submitted that the
Conmi ssion did not take note of all the material aspects and, therefore,
the concl usions recorded by it are perverse, contrary tothe materials and
evidence on record. It was also submtted that the onus of proving certain
aspects was on the appellant while the sane shoul d have been placed on the
respondents. It was submtted that a technical viewin such matters is not
to be taken | ooking at the beneficial purpose for which the Statute was
enact ed.

In response, |earned counsel for the respondents submitted that the very
fact that the conpl ainant was | odged after about three years, itself shows
the hollowness in the claim Additionally, at two different points of tine,
prior to the filing of the conplaint, the appellant had witten letters to
the Superintendent of respondent No. 1 - hospital. In none of these
letters, there was nmention about the so called deficiencies and there is
not even a whisper that there was any negligence on the part of respondent
No. 2 while perform ng the operation. The docurments relied upon by the
conpl ai nant do not establish his case. On the contrary, the origina
docunents produced by the respondents clearly established that the clai m of
havi ng the continuous urine flowright fromthe time of the operation has
been bel i ed.

It is not a case where the Commi ssion has not referred to the materials on
record. On the contrary, on a perusal of the materials placed, the
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Conmi ssion has cone to a conclusion that the conplainant has failed to
establish the allegations of negligence. The proceedi ngs before the

Comm ssion are not akin to that of a Suit, though, some of the provisions
of the Code of Civil Procedure, 1908 (in short "the CPC ) are pressed into
service as a part of a fair procedure while adjudicating the matter. The
findings recorded by the Conmmi ssion to the effect that the conpl ai nant had
failed to establish its allegations of negligence, do not suffer from any
infirmty to warrant interference. The pivotal docunments i.e. those witten
by Dr. Ajit Saxena do not in any way substantiate the appellant’s case
They do not establish, as rightly observed by the Commi ssion that the

i nconti nence of appellant was due to cut of sphincter nuscle during
operation performed by respondent No. 2. In the order docunent
(prescription of Dr. B. Rautray) the words "due to sphincter damage" was
adm ttedly scored out by the Doctor. The appeal fails and is dism ssed but
in the circunstances, without any order as to costs.




