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In these appeals-as well as the wit petition, filed
under Article 32 of the Constitutionof India, a conmon
guestion of law arises for consideration.. The appellants
are State Police Service Oficers, who have been pronoted to
the Indian Police Service. The sole grievance of theirs in
these mmtters is that inaction on the part of the Conpetent
Authority to have triennial review, whether entitles the
appellants to have a mandanus fromthe Court to have a
review, in accordance with law and the consequentia
directions for reconsideration of the appellants for
promotion to the post of Indian Police Service from .an
anterior date. The tribunal in the inpugned judgnent,
though canme to the conclusion that there has not been a
triennial review for re-determ nation of the cadre strength,
in accordance with the statutory provisions, but refused to
i ssue mandanus, on a finding that no prejudice thereby has
been caused to the appellants, and as such the ~appellants
are not entitled to the issuance of mandanmus fromthe Court.

The Central Governnent, in consultation with the State
Governments as well as the Union Public Service Conmi ssion
made the Regul ation in exercise of powers under sub-rule (1)
of Rule 9 of the Indian Police Service (Recruitnent) Rules,
1954 [hereinafter referred to as the Recruitment Rules]
and a set of Regulations called the Indian Police Service
(Appointnment by Pronption) Regul ations, 1955 [hereinafter
referred to as the Pronotion Regulations]. The Centra
CGovernment also in exercise of powers conferred under
sub-section(1l) of Section 3 of the Al India Services Act,
1951 [hereinafter called the Act] in consultation with the
State Governnments, franed a set of Rules called the |Indian
Police Service (Cadre) Rules, 1954 [hereinafter referred to
as the Cadre Rules]. Rule 4 of the Cadre Rules, defines
the strength of the cadre to nean:
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Rule 4. Strength of Cadres. : (1) The strength and
conposition of each of the cadres constituted under rule 3
shall be as determ ned by regul ations nade by the Centra

Government in consultation with the State Governnents in
this behalf and until such regul ations are made shall be as
in force inmedi ately before the commencenent of these rules.
(2) The Central Government shall, at intervals of every three
years, re-exam ne the strength and conposition of each such
cadre in consultation with the State Governnent or the State
CGovernments concerned and may make such alterations therein
as it deens fit; Provided that nothing in this sub-rule
shall be deened to affect the power of the Centra
Government to alter the strength and conposition of any
cadre at any other tine: Provided further that the State
CGovernment concerned may add for a period not exceeding one
year and with the approval of the Central CGovernnent for a
further period not exceeding two years, to a State or Joint
Cadre .one or nore posts carrying duties or responsibilities
of a like nature to cadre posts.

Sub-rule (2) of Rule 4, as aforesaid nakes it
obligatory on the part of the Central Governnment to
re-deternmine the strength and conposition of each cadre at
intervals of every three years. Not wi t hst andi ng the
af oresai d provisions, contained in sub-rule (2), the proviso
to said sub-rule empowers the Central Governnent to alter
the strength and conposition of any cadre at -any other tine.
The aforesaid Cadre Rules, nore particularly, sub-rule (2)
thereof was anmended on 10th of March, 1995  and by such

amendment, in place of the expression at the intervals of
every three vyears, the expression ordinarily at the
interval of every five years was substituted. W are
however concerned in the case in hand wth pre-anended
provi si ons. Under the Pronotion Regulation, when select

lists are prepared, the substantive vacancies anticipated in
course of the period of 12 nonths comencing fromthe date
of preparation of the lists are'taken into account. The
Cadre strength determ ned under the Cadre Rules, plays an
important role inasmuch as the nunber of nenbers of the
State Police Service, included in the list will not be nore
than tw ce the nunber of substantive vacancies anticipated
in the course of period of 12 nonths, as provided under
Regul ation 5 of the Pronotion Regul ation. The procedure for
preparation of the list has been succinctly indicated inthe
aforesaid Pronmotion Regulation. This being the statutory
provisions, the question for consi deration is - whether
infraction on the part of the appropriate authority, in the
matter of discharge of its obligation in relation to. the
determ nation of cadre, entitles an enployee to obtain a
mandanus fromthe Court, requiring the appropriate authority
to discharge their obligation in accordance with. ]law and
consequently to redeterm ne the case of these appellants in
respect of those vacancies which were found to be avail abl e

by the conpetent authority itself. It transpires from the
records of these appeals that the Central Admnistrative
Tri bunal , Madras Bench disposed of two applications

O A No. 1082/91 and O A No. 1125/ 91, and cane to the
conclusion that the triennial reviewrequired under Rule
4(2) of the Cadre Rules had been carried out in March, 1979
and the next review was due in March, 1982 but in fact the
Cadre Strength had been reviewed in the year 1984 and by
such review, seven nobre posts have been added to the
promotion quota in the State of Tami|l Nadu. The Tribunal

therefore, directed the appropriate authority to re-consider
the case of pronotion of the officers of the said Cadre on
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the basis of the increased cadre strength for the inclusion
of their names in the select list for the year 1984.
Agai nst the aforesaid judgnent of the Central Administrative
Tribunal, the Union of India had approached this Court,
whi ch however was dism ssed after hearing the parties by
order dated 13.11.1997 and though, no reasons had been
ascribed, but the said order appears to be a decision on
nerits, affirm ng the conclusion of the Tribunal

It is contended by Shri P.P.Rao, the |learned senior
counsel for the appellants and Shri P.N Mshra, |earned
seni or counsel, appearing for the wit petitioners that the
next triennial review was due in the year 1987 but this
exercise was initiated by Notification in the year 1989 and
finally, the cadre strength was reviewed in the year 1991
with a finding that there has been an increase in the cadre
strengt h. In view of such increase in the cadre strength,
the chances of pronotion of the appellants to the post of
Indian. Police Service froman earlier point of tine, stood
accel erat'ed and, therefore, they approached the Tribunal for
appropriate directions. The Tribunal, however, follow ng
the judgment of this Court in the case of R R S. Chouhan and
Os. Vs. Union of India and O's., 1995 Supp.(3) SCC 109,
and on an analysis of the factual position, being of the
opi nion that no prejudice has been caused, refused to issue
any mandanus and hence these appeals. It nmay be stated that
not only the decision of the Central Admi ni strative
Tribunal, Mdras was assailed in this GCourt by filing
special |eave petition, which stood dismssed, as already
stated, but also the Central® Administrative . Tribunal
Er nakul am Bench, Cuttack Bench and Gauhati ~ Bench took
identical decisions, which not being assailed,  reached
finality. The effect is that four different Benches of the
Central Administrative Tribunal have issued directions to
the Central Governnment as well as to the concerned State
Governments to hold triennial review and reconsi der the case
of pronotion of the said Cadre of Police Service 'Oficers
and such deci sions have been inplenented w thout any nurnur.

M. Rao and M. M shra, the l'earned senior counsel
appearing for the appellants contended with vehenence that
when statutory rules and regul ati ons provide for sonething
to be done in the matter of review of cadre strength w thin
a specified period, Ilaw enjoins on such  authorities to
enforce the concerned provisions and to review the cadre
strength and failure on their part to review the cadre
strength, entitles the appellants to have a nmandanus _from
the Court for such appropriate decisions and directions in
the matter of consideration of the case of the appellants on
the basis of the changed cadre strength. M. Rao al so
further submitted that the |anguage used in Rule  4(2),
|eaves no room for doubt that it was incunbent on the
Central CGovernnment to have a cadre review every three years,
which was in force till 1995 and the substitution of the
said words by the expression will not give the authority
with an wunlimted power not to take up the question of
triennial review and such a view cannot be accepted by any

Court. According to M. Rao, the expression ordinarily
woul d also mean within a reasonable period and in the case
in had, in fact there has been no explanation at all, comng

fromthe Union of India as to why the triennial review could
not be held in due time in the year 1987.
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Dr. Raj eev Dhawan, the | earned senior counsel
appearing for the respondents-direct recruits, |earned

Additional Solicitor General M. Mikul Rohtagi, appearing
for the Union of India and M. A Mariarputham Ms. Aruna
Mat hur and M. Anurag Mathur, appearing for the State of
Tam | Nadu, on the other hand contended that there has been
no definite prayer before the Tribunal seeking a nandanus
for having a triennial review in accordance wth the
rel evant provisions of the Cadre Rules and that being the
position, the appellants will not be permitted to raise the
matter after so many years, which would have the effect of
unsettling the settled questions. It was also contended
that the appellants having failed in their attenpt to get
the select |list altered, have now cone forward through a
subterfuge and the discretionary jurisdiction of the Court
should not be invoked for that purpose. M. Rohtagi, the
| earned Additional “Solicitor General, though candidly stated
before ~us that the appropriate authority should have done
the trienniall review for fixation of the cadre strength
within the time stipulated in the cadre rules, but
vehenmently objected for any such direction being issued for
re-consi deration of the case of the appellants, nore so when
the appellants have not approached the Tribunal diligently.
According to the l'earned Additional Solicitor General the
tribunal has rightly considered the question of prejudice
and has denied the relief sought for. The | ear ned
Additional Solicitor General also urged that the situation
whi ch  shoul d have been nade avail able in 1987 on the basis
of the cadre strength, cannot be brought back by a direction
for re-consideration and in that view of the matter, neither
the equity demands such a direction nor it would be
appropriate for this Court to unsettle the settled  service
posi tion. But to our query, as to how the orders of
different tribunals on identical situations could be carried
out wthout any demur, the learned Additional Solicitor
General was not in a position to give any reply. |t also
transpires from the available records that the Union of
India, no-where has even indicated as to howit ‘would be
unworkable if a direction is issued by this Court for
re-consideration of the case of pronotion to-the IPS Cadre
on the basis of the additional vacanci es which -have been
found to be available. It woul d, therefore be not
appropriate for this Court to deny the relief to the
appellants on the ground of apprehended adm nistrative
chaos, if the appellants are otherwi se entitled to the sane.
It is no doubt true that while exercising the discretionary
jurisdiction, Courts exam ne the question of administrative
chaos or unsettling the settled position, but in the absence
of any materials on record, the Court should not be
justified in accepting t he appr ehensi on of any
admini strative chaos or unsettling the settled position, on
the mere oral subm ssion of the | earned Additional Solicitor

General, wthout any materials in support of the same. On
exam ning the records of the case, we do not find an iota of
material, indicating the so-called adnmnistrative chaos,

likely to occur in the event any direction is issued for re-
consideration of the case of pronotion on the basis of the
alteration of the cadre strength and, therefore, we have no
hesitation in rejecting the said subm ssion of the |earned
Addi tional Solicitor General

The question, therefore arises for consideration is as
to what is the effect of Rule 4(2) of the Cadre Rules as it
stood prior to its amendnent in the year 1995 and if there




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

has been an infraction in the matter of conpliance of the
said rule, what direction could be given to the appropriate
aut hority? The Cadre Rules are statutory in nature, having
been framed by Central Government in exercise of powers
under sub- section(l) of Section 3 of the Al India Services
Act, 1951. The | anguage of sub-rule(2) of Rule 4, as it
stood prior to its amendnent is rather perenptory in nature
and thus it requires that the Central Government has to
re-examne the strength and conposition of each cadre in
consultation with the State Government concerned and rmake
such alteration therein as it deens fit. It is no doubt
true that an infraction of the aforesaid provisions does not
confer a vested right with an enployee for requiring the
Court to issue any nandanus. But it cannot be denied that
if there has been an infraction of the provisions and no
explanation is forth-conming fromthe Central GCovernnent,
i ndicating the circunstances under which the exercise could
not be undertaken, the aggrieved party may well approach a
Court '‘and a Court inits turn would be well wthin its
jurisdiction to issue appropriate directions, dependi ng upon
the circumstances of the case. ~\Wen certain power has been
conferred wupon the Central CGovernment for examining the
cadre strength, necessarily the sane is coupled with a duty
to conmply with the requirements of the law and any
infraction on that score cannot be whittled dowmn on the
hypot hesis that no vested right of any enployee is being
j eopar di sed. The |earned Additional Solicitor General is
not in a positionito refute the fact that in the event, the
cadre strength, which has in fact increased in the year 1991
is taken into account, then in the matter of determ nation
on the question of pronotion, sonme additional ‘advantage
could be available to the enployees inthe erstwhile State
Cadre, who have been considered for pronotion to the Indian
Police Service. That apart when Rules and Regulations
provide for certain things to be done at a certain  period,
the same should normally be observed and if there has been a
failure, the Court should conpel the perfornance /of that
duty. 1In the case of Syed Khalid Rizvi and Os. Vs. /Union
of India and Os., 1993 Supp.(3) SCC 575, a three  Judge
Bench of this Court had exam ned the provisions of the |PS
(Regul ations of Seniority) Rules, 1994 and other provisions
of the Recruitnment Rules, Cadre Rules and Appointment by
Pronoti on Regulation and it was observed:

The Ileeway and liberty given to the State Governnent
under Regul ation 8 of Pronotion Regul ations read with Rule 9
of the Cadre Rules is only to cope up with —administrative
exigencies but it becanme a breeding ground to distort. the
operation of the Rules which should scrupul ously be eschewed
and avoi ded.

The Court examined in the aforesaid case the question
whether the failure to prepare the select list would give
rise to an inference that rul es have been coll apsed and the
State Governments | ocal arrangenent shall be gi ven
legitimacy as regular appointnents. After giving anxious
consideration to the end resultants, the Court had found it
hard to accept the same. The Court observed that the State
CGovernment and the Central Governnent should strictly conply
with the provisions in nmaking Recruitment by pronotion from

the State Service to the Al India Services and if laxity
has to be given legitinmacy and deened relaxation is
extended, it would not only upset the snmooth working of the

rules but also undo the prescribed ratio between pronotee
officers and direct recruits. It is in that context, the
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Court ultimately issued certain directions to be conplied
with by the Central Governnent, after taking objections from
the pronotees who were included in the notional Ilist for
di fferent vyears. The aforesaid decision, no doubt is in
relation to the placenment of an enployee in the select |ist
and has no direct application to the case in hand, but the
observations made with regard to performance of duties of a
statutory authority should equally apply to the case in
hand. The inpugned judgnent of the tribunal proceeds on the
assunption that the decision of this Court in R R S. Chouhan
and Os. Vs. Union of India and O's., 1995 Supp.(3) SCC
109, which was a decision in relation to an officer of the
Indian Forest Service governs the field. |In that case, the
Court was exam ning the question whether an officer even if
was continuously officiating on a senior post, can avail of
the benefit of the said officiation in view of the fact that
in the subsequent select list, the names of those officers
have not  been included. The aforesaid decisionis of no
assistance to us in the present case where the question for
consideration is, when the Conpetent authority fails to
di scharge its obligation, conferred under the statute, could
the Court conpel the authority for such performance and if
so, what would be the mode of relief to be given, depending
upon the facts and circunstances of each case. |In the case
of S.L.Kaul and Os.  Vs. Secretary to CGovt. of India,
Mnistry of Information and Broadcasting, New Delhi and
Os., 1989 Supp.(l) SCC 147, on which, Dr. Dhawan had
pl aced reliance, the Court was considering the question of
up-gradation of posts and the seniority and promtion to
those posts on the basis of length of continuous service.
The Court in fact had observed that the incunbents have not
to suffer for the lapse on the part of the ~Government in
delay in amending the Schedule to the Rules. W fail to
understand, as to how this decision will be 'of any
assistance to us in arriving at an appropriate conclusion on
the question involved. Dr.  Dhawan, had strongly relied
upon the decision of this Court in RS, Mttal vs. Uni on
of India, 1995 Supp.(2) SCC 230, whereunder this / Court
having conme to the conclusion that the Central Governments

approach was wholly unjustified, yet refused to grant the
relief to the applicant in the peculiar facts of the case.
But the relief, which has been sought for in the present
appeals, nanely a direction to the Union Governnent to
re-consider the question of pronpotion to the Indian Police
Service on the basis of their own fixation of ~cadre
strength, which they did in the year 1991, though it was
supposed to have been done in the year 1987. The genera

principles, as indicated in the Mttals case, will have no

application, particularly when the Union Governnment 1is
totally silent in the natter of indicating the effect of
such a direction. The decision of this Court in
T.N. Adm nistrative Service Oficers Assn. and anr. VS.
Union of India and Ors., 2000(5) SCC 728, was al so brought
to our notice, in support of the contention that nere delay
in undertaking the revieww |l not ipso facto entitle an
enpl oyee to get a wit of mandamus fromthe Court. But in
that case, Court was considering the infraction of Rule 4 of
the I AS Cadre Rul es and undoubtedly, there has been delay in
undert aki ng such review and consequenti al del ay in
preparation of select list but that delay was found to have
been sufficiently explained by the Union Governnment and
that, therefore, the Court said that the question of
fixation of seniority of the pronbtees with retrospective
effect cannot be granted. In the case in hand, in the
absence of any explanation for not conducting the triennia
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review within the specified period of three years, the
aforesaid decision will have no application. The decision

of this Court in Ramesh Chand Sharnma vs. Udham Si ngh Kama
and Os., 1999(8) SCC 304, was also pressed into service in
support of the contention that the appell ants had approached
the tribunal beyond Iimtation, provided under Section 19
and, therefore are not entitled to invoke the jurisdiction
of this Court under Article 136, even if there has been an
infraction of the statutory obligation, which lay on the
authority to have the triennial revi ew. W are not
persuaded to accept this subm ssion inasmuch the appellants
approached the tribunal, the nonment the conpetent authority
re-determned the cadre strength in the year 1991, and,

therefore, it cannot be said that there has been | atches on
the part of the appellants to approach the admnistrative
tribunal . One ot her deci sion, which may be noticed at this

stage is the case of Devendra Narayan Singh and Os. Vs.
State of Bihar and Ors., 1996(11) SCC 342, to which one of
us, Pattanaik, J was a party. In that case, the appropriate
authority had committed error in not preparing the select
list for _a particular year and pursuant to a direction of
this Court the enployees nane was included in the select

list of a later year and ultimately this Court observed that
the select Ilist in question nust be held to be of the
rel evant year, where-in on account of error commtted by the
appropriate authority the nanme could not be included. This
i ndicates that the Court has been insisting performance of
duty upon the authority under the statute quite neticul ously
and on the admitted position that the process of deternining
the cadre strength was initiatedin the year 1989 and it was
finalised in the year 1991, there is no rhyme and reason why
the respondents wll not be directed to —reconsider the
guestion on the basis of the altered strength of the cadre,
as if it was so altered in the year 1989 when the process of

determ nation of cadre strength was initiated. e,
accordingly set aside the inmpugned orders of the tribuna
and direct the Union Governnent as well as the State

CGovernment to reconsider the question of pronotion of the
State Cadre Oficers to the Indian Police Service on the
basis of the re-deternined strength of the cadre, treating
the same to be in the year 1989 and if on such a
re-consideration relief would be available to any of the
appellants for pronotion to the IPS on the basis of the
guota available to themin the cadre, the same may be given
to them This exercise nmay be done within a period of six
nmonths from the date of receipt of this —order. These
appeal s and the wit petition are di sposed of accordingly.




