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SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS
Civil Appeal No('s) . 5951/ 2004
COMMNR. OF CUSTOMS & CENTRAL EXCl SE, GOA Appel | ant ('s)
VERSUS
M S. DEMPO ENG NEERI NG WORKS LTD. Respondent ( s)

(with appln. (s) for stay and office report)

Date : 15/04/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR. JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) M. Jai deep Cupta, Sr. Adv.
M. Rajiv nanda, Adv.
Ms. B.Sunita Rao, Adv.
M. B. Krishna Prasad, Adv.
For Respondent (s) M. L.P.Dhir, Adv.

M. Pranab Kumar Ml i ck, Adv.
M s. Sona Mul |i ck, Adv.

M. Sebat Kumar Deuri a, Adv.
M. N shant Piyush, Adv.

M. Vikas Nautiyal, Adv.

UPON hearing the counsel the Court nmde the follow ng
ORDER

The appeal is disposed of in terns of the signed order.

( SUMAN WADHVA) ( SUMAN JAI N)
AR- cum PS COURT MASTER

Signed order is placed on the file.

Signature Not Verified

Digitally signed by
Suman Wadhwa
Dat e: 2015. 04. 20

16:19:04 1 ST
Reason:
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5951 OF 2004
Conmmr. OF Customs & Central Excise, CGoa Appel I ant (s)
VERSUS

M s. Denpo Engi neering Wrks Ltd. Respondent ( s)



ORDER

The r espondent - Conpany is manuf act uri ng floating
pont oons whi ch it descri bes as ‘ Pant oon with spuds’
Accor di ng to t he r espondent t hese goods are covered by
Chapt er Headi ng 8905. 00 which attracts nil duty. On the

other hand, the Departnent took the position that the goods

are classifiable under chapter Headi ng 8907. 00 whi ch
attracts duty @ 20% This resulted in issuance of show
cause notice dated 4.1.1996. The respondent submitted t hat

its product should not be classified under Chapter 8907. 00.

After giving opportunity to the respondent to file
reply and hearing the respondent, the Conmm ssioner passed
t he Order-in-Origi nal dat ed 12. 3. 1996 af firmng
contents of t he show cause notice and hol di ng t hat
product would fall under Chapter Headi ng 8907. 00. Agai nst
this order, the respondent filed appeal before the Tribunal
The Tribunal vide inpugned order has allowed the appeal. A

perusal of the inmpugned order shows that primary reason

-2
gi ven by t he Tri bunal whil e al | owi ng t he appea
al t oget her different ground. The Tribunal has cone to the
concl usi on t hat t he pr oduct is not mar ket abl e
t her ef ore, woul d not attract any exci se duty.

di scussing this aspect in detail the Tribunal at the end has

al so returned the finding that the manufacture of ‘Pantoon

with Spuds’ is classified under 8905. 00. However, we find

that on this finding no reasons are assigned.

We have gone through the order of the Conmi ssioner
which deals with the issue of classification in detail. In
case, the Tribunal was not agreeing with the order of the
Commi ssi oner, the order of the Tribunal should have been a

speaki ng or der deal i ng with t he reasoni ng gi ven by

t he

hi s

and,

After

t he



Conmi ssioner and stating as to why the said reasoning

faulty.

M. Jaideep CGupta, |earned senior counsel appearing
for the Departnent, has argued, and rightly so, that the
i ssue as to whether the product is marketable or not was not
even raised by the respondent in reply to the show cause
notice nor was it ar gued bef ore t he Conmi ssi oner
therefore on t hat ground t he Tri bunal could not

al | oned the appeal

In the aforesaid circunstance, we set aside the order

of the Tribunal and renmit the case back to the Tribunal to
- 3-

deci de the issue of classification by passing a speaking

order.
The appeal is disposed of accordingly.
........................ J.
(A K SIKRI)
......................... J.
( ROHI NTON FALI NARI MAN)
New Del hi ;

Date: 15. 4. 2015.

was

and

have



