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I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO 1985 OF 2013
(Arising out of SLP (Crl.) No.54110f 2010)

MANPREET KAUR
Appel | ant (s)
VERSUS
STATE OF PUNJAB & ORS. Respondent ( s)
Wth

CRI M NAL APPEAL NO. 1986 of 2013
(Arising out of SLP (Crl.) No.74030f 2010)

KULDEEP KAUR Appel | ant (s)
VERSUS
STATE OF PUNJAB & ANR Respondent ( s)
ORDER

Leave granted.

These appeal s arise out of a common order dated 21st April, 2010
passed by the Hi gh Court of Punjab and Haryana whereby Crimnal Revision
No. 1129 of 2010 filed by the appellant against an order passed by the
Addi tional Sessions Judge (Adhoc) Fast Track Court, Gurdaspur, summoni ng
the appell ant as an accused under Section 319 Cr.P.C. has been disnissed
and the order passed by the Court bel ow affirned.

W have heard | earned counsel for the parties at some length. The
| egal position as regards the test to be applied for addition of a person
not sent up for trial has been exam ned by this Court in a long line of
decisions delivered fromtine to tine. In Mchael Michado and Anr. wv.
Central Bureau of Investigation and Anr. 2000 (3) SCC 262 this Court while
dealing with a sinilar question observed:

"The basic requirenments for invoking the above section is that
it should appear to the Court fromthe evidence collected during
trial or in the inquiry that sone other person, who is not
arrai gned as an accused in that case, had coomitted an offence
for which that person could be tried together with the accused
already arraigned. It is not enough that the Court entertained
some doubt, fromthe evidence, about the involvenent of another
person in the offence. In other words, the Court nust have
reasonabl e satisfaction from the evidence already collected
regarding two aspects. First is that the other person has
conmitted an of fence. Second is that for such offence that other
person could as well be tried along with the already arraigned
accused.

12. But even then, what is conferred on the Court is only a
di scretion as could be discerned fromthe words "the Court nmay
proceed against such person". The discretionary power o)
conferred should be exercised only to achieve crimnal justice.
It is not that the Court should turn against another person
whenever it conmes across evidence connecting that another person
also with the offence. A judicial exercise is called for keeping



a conspectus of the case, including the stage at which the trial
has proceeded al ready and the quantum of evidence collected till
then, and al so the amount of time which the Court had spent for
coll ecting such evidence. It nust be renenbered that there is no
conmpelling duty in the Court to proceed agai nst other persons."”

The above decision was followed by this Court in Krishnappa v. State
of Karnataka 2004 (7) SCC 792 wherein the power to summon an accused not
sent up for trial was described as an extra ordinary power to be used
sparingly and only if ~conpelling reasons exist for taking congnizance
agai nst such person. To the sane effect is the decision in GQuriya v. State
of Bi har (2007) 8 SCC 224 and in Mhd. Shafi v. Mhid Rafiq (2007) 14 SCC
544. Suffice it to say that the decisions of this Court have considered
addition of an accused under Section 319 Cr.P.C. to be permissible only in
exceptional cases and if the Court is satisfied that the accused so
summoned would in all l|ikelihood be convicted for the offence with which he
is charged. Learned counsel for the appellant referred to an order passed
by a coordinate Bench in Hardeep Singh v. State of Punjab and Os. (2009)
16 SCC 785 where a reference to a larger Bench has been made for
fornmul ati on of guidelines for exercise of power under Section 319 Cr.P.C
The reference in that case proceeds on the basis that the discretion vested
inthe Court in ternms of Krishnappa's case (supra) is substantially
curtailed by a subsequent decision of this Court in Mhd. Shafi’'s case
(supra). In Krishnappa's case (supra) this Court held that the power can be
exercised only if there are conpelling reasons to do so, while in Mhd.
Shafi’s case (supra) this Court held that the power can be exercised only
if the Court is satisfied that the accused so summoned is Ilikely to be
convicted on the basis of the material available on record. What ever be
the correct interpretation of Section 319 C.P.C., the anplitude of the
power available to the Court and the standard which the Court has to apply
to the question of addition of an accused, the addition can never be
ordered unless there is a reasonable basis to do so. It is that reasonable
basis which we find missing in the instant case. W say so, because there
is hardly any material apart fromthe deposition of PW.-conplainant in the
case who was not an eye-witness to the occurrence to justify that the
appel lants in these two cases were party to the conspiracy that led to the
killing of the deceased.

The Trial Court and the Hi gh Court have referred to what is described
as a conpact di sk produced before the Court in the course of trial. It s
common ground that contents of the CD have not yet been proved in
accordance with law. Even the Hi gh Court has not referred to the contents
in support of its conclusion that the nmaterial on record justified the
summoni ng of the appell ants.

Learned counsel for the respondent-State argued that the conduct of
appel I ant Manpreet Kaur was dubi ous i nasmuch as while the appellant had,
during the pendency of another <crinnal case before the Magistrate,
addressed a letter to that Court suggesting that she was in love wth the
deceased and the deceased was likely to be harned by her family nenbers
she had during the course of an inquiry, conducted by the Superintendent of
Police resiled fromthat statement. The letter allegedly witten has also
not been proved at the trial so far. Assumi ng any such letter was addressed
by the appellant to the Magi strate concerned and assunming that in the
course of the inquiry conducted by the superintendent of Police she had
resiled fromthat statenent, the same would not, in our opinion, provide a
prima facie basis to hold that she was a party to the alleged conspiracy
that led to the elinmination of her paranour. Suffice it to say that as at
present there is no material on the basis of which the appellants could
have been summoned by the trial court under Section 319 of C.P.C The
trial court as also the High Court, therefore, fell in error in doing so.

In the result we all ow these appeals, set aside the judgnents and
orders passed by the Courts bel ow summoni ng the appellants under Section
319 of Cr.P.C. as an accused. W, However, make it clear that if during
the course of the trial the trial court at any stage finds evidence
sufficient to justify sumoning of the appellants or anyone of them it
shall be free to invoke its power under Section 319 of the C.P.C. in
accordance with | aw.



...................................... J.
(T.S. THAKUR)

..................................... J.
(VI KRAMAJI T SEN)
NEW DELHI
DATED 22nd Novenber, 2013
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO(s).1985 OF 2013
(Arising out of SLP(Crl.)No.5411 of 2010)

MANPREET KAUR Appel I ant (s)
VERSUS
STATE OF PUNJAB & ORS. Respondent ( s)
Wth

CRI M NAL APPEAL No(S).1986 of 2013
(Arising out of SLP(Crl.)No. 7403 of 2010)

KULDEEP KAUR Appel I ant (s)
VERSUS
STATE OF PUNJAB & ANR Respondent ( s)
ORDER

Crl.A No.1985 of 2013
(Arising out of SLP(Crl.)No.5411 of 2010):

Leave granted.

This appeal arises out of an order dated 21st April, 2010 passed by
the H gh Court of Punjab and Haryana whereby Crim nal Revision No.1129 of
2010 filed by the appellant against an order passed by the Additiona
Sessi ons Judge (Adhoc) Fast Track Court, Gurdaspur, summoni ng the appellant
as an accused under Section 319 Cr.P.C. has been disnissed and the order
passed by the Court bel ow affirned.

We have | earned | earned counsel for the parties at sonme |ength.
The legal position as regards the test to be applied for addition of a
person not sent up for trial is fairly well-settled by the decisions of
this Court in Kans Raj v. State of Punjab and Others - (2000) 5 SCC 207
M chael Machado and Anr. v. Central Bureau of Investigation and Anr. -
(2000) 3 SCC 262 and a long line of simlar other decisions in which this
Court has in no uncertain ternms held that a party not sent up for trial as
an accused person can be summoned by the court under Section 319 of the
Cr.P.C. only if there is sonme material on basis of which the court can
prima facie hold that there are reasonable prospects of the person
concerned being found guilty of the offence with which he is sought to be
charged. The inquiry in every case such where Section 319 of the C.P.C
is invoked therefore has to be whether the material on record can lead to a
reasonabl e concl usion that a possible conviction can be recorded against
the person(s) sought to be sunmmopned.

The Hi gh Court has in the order inpugned before us referred to the
deci sions on the subject but failed to apply the legal test stated therein
i nasmuch as the High Court has stopped short of holding that the nmateria
on record was sufficient to result in the conviction of the appellant



before us. |ndependent of what the High Court has done, we have | ooked at
the material that was avail able before the trial court and are of the
opi nion that apart fromthe depositions of PW1-Kul deep Kaur who happens to
be the conplainant in the case but not an eye-witness to the occurrence
there is no other evidence so far brought on record against the appellant-
Manpreet Kaur. The trial court and so also the Hgh Court have sinply
referred to what is described as a conpact disc (C. D), which the
conpl ai nant appears to have produced before the trial court during the
course of his deposition, the contents whereof have not yet been proved in
accordance with law. The Hi gh Court has also not referred to the contents
of the C.D. in support of its <conclusion that the mterial on record
justifies the summoni ng of the appellant.

Learned counsel for the respondent-State argued that the conduct of
t he appel |l ant was dubi ous i nasmuch as while the appellant had, during the
pendency of another crimnal case before the Magistrate, addressed a
letter to that Court suggesting that she was in love with the deceased and
the deceased was likely to be harnmed by her fam |y nmenbers, she had during
the course of an inquiry, conducted by the Superintendent of Police resiled
fromthat statement. The letter allegedly witten has not so far been
proved at the trial. Assuming any such letter was addressed by the
appel lant to the Magistrate concerned and assunming that in the course of
the inquiry conducted by the superintendent of Police she had resiled from
that statenent, the same would not, in our opinion, provide a prina facie
basis to hold that her conduct was incrininating in any way nor would it
show that she was a party to the alleged conspiracy that led to the
elimnation of her paramour. Suffice to say that at present there is no
material on the basis of which the appellant could have been summoned by
the trial court under Section 319 of O.P.C. The trial court as also the
H gh Court therefore fell in error in doing so.

In the result we hereby allow this appeal, set aside the judgnents
and orders passed by the Courts bel ow summni ng the appell ant under Section
319 of Cr.P.C. as an accused. W however meke it clear that if during the
course of the trial the trial court at any stage finds evidence sufficient
to justify sumoning of the appellant, it shall be free to invoke its power
under Section 319 of the Cr.P.C. in accordance with | aw.

Crl.A No. 1986 of 2013
(Arising out of SLP(Crl.)No.7403 of 2010):

Leave granted.

In the light of what we have said in our order in Cl.A No.1985
of 2013 (Arising out of SLP(Crl.)No.5411 of 2010), we see no reason to
take a different view for in this case also there is hardly any material as
at present against the appellant to warrant her addition as an accused.
The appeal is according allowed, the judgnents and orders passed by the
courts bel ow, sumoning the appellant as an accused person under Section
319 of the O.P.C. set aside with the observation that if at any future
stage the trial court is of the viewthat sufficient evidence is available

on record justifying sumoning of the appellant, the trial court shall be
free to invoke its power under Section 319 of the C.P.C. in accordance
with | aw

............................. J.

(VI KRAMAJI T SEN)

NEW DELH
DATED 22nd Novenber, 2013
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Crl.A No. 1985 of 2013 (Arising out of
Petition(s) for Special Leave to Appeal (Crl) No(s).5411/2010)

(From the judgenent and order dated 21/04/2010 in CRLR No.1129/2010, of The
H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)
MANPREET KAUR Petitioner(s)
VERSUS

STATE OF PUNJAB & ORS. Respondent ( s)
(Wth appln(s) for stay and office report)
WTH Crl.A No. 1986 of 2013 (Arising out of SLP(Crl) NO 7403 of 2010)
(Wth appln.(s) for exenption fromfiling c/c of the inpugned judgnent and
exenmption fromfiling O T., stay and office report)
Date: 22/11/2013 These Petitions were called on for hearing today.
CORAM :

HON BLE MR, JUSTICE T.S. THAKUR

HON BLE MR JUSTI CE VI KRAMAJI T SEN
For Appellant (s) M. Vi kas Mahaj an, Adv.

M. A N Singh, Adv.

M. Dharam Bir Raj Vohra, Adv.

M. Bhaskar Y. Kul karni, Adv.
For Respondent (s) M. Jayant K. Sud, AAG

M. Vishal Dabas, Adv.

M. U as Kumar, Adv.

M. Kul di p Si ngh, Adv.

Ms. Shi kha Roy, Adv.

M. Ajay K. Singh, Adv.

Ms. Ni stha Chaw a, Adv.

M. S.K Sabharwal, Adv.
M. Arvind Kumar Sha, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.

The appeals are allowed in terns of the signed order:

"In the result we allow these appeals, set aside the
judgnents and orders passed by the Courts below summoning the
appel l ants under Section 319 of C.P.C. as an accused. e,
However, meke it clear that if during the course of the trial the
trial court at any stage finds evidence sufficient to justify
sumoni ng of the appellants or anyone of them it shall be free to
i nvoke its power under Section 319 of the C.P.C. in accordance
with [aw "

| (Mahabir Singh) | (Veena Kher a) |

| Court Master | Court Master |



(Signed order is placed on the file)



