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RAJENDRA BABU, " J.

The appel | ant introduced Leave Fare Assistance
Schene [for short 'LFA'] for its enployees and officers
posted in the projects nentioned therei n whose hone town
was situated beyond 500 kns. fromthe headquarters and
that schenme was nodified fromtine to tine although it
was originally introduced in the year 1969. By an officia
menor andum dated 13.12.1977, it was nmade clear that the
assi stance for visiting home town every year for the
enpl oyees posted in Assam and whose hone towns are
situated outside Assam woul d not be adm ssible to themfor
their famlies residing at a place other than'the
headquarters/place of duty of the enployee concerned and
in that event they would be entitled to avail of the
assistance for their famlies once in-a block of two years.
By another official menorandum dated 21.5.1980, the said
scheme was anmended to the effect that LFA can be avail ed
of by an enployee in any cal endar year only if the
enpl oyee has spent 9 nonths or nore at one or nore
pl aces of posting where LFA is available. By another
nodi fication nade on 24.12.1981, it was further provided
that in respect of enployees who do not belong to North
Eastern States but are working there on transfer or posting
and are separated fromtheir famlies and staying alone in
North Eastern States will also be entitled to travelling
assi stance once in six nmonths, i.e., twice ina year instead
of LFA once in a year by way of single return fare by the
entitled class to the place of stay of his famly. Their
famlies are, however, entitled to LFA once in a block of two
years for visting their hone town fromthe place of their
stay subject to the condition that LFA so granted will be
limted to the fare as is adm ssible for visiting hone town or
a place other than home town from place of posting of the
enpl oyee. By another official menorandum dated
2.1.1982, it was clarified that the famlies of any enpl oyee
residing at a place other than the place of posting or
headquarters or home town for various reasons, shall also
be entitled to LFA to visit the enployee at his place of
posting or headquarters and back to that place against their
entitlenent for visiting home towns against a particul ar
bl ock of two years. The clarification was issued on
23.4.1982 extending the LFAto all work centres and it was
again clarified that LFA can be availed by an enpl oyee in
any cal endar year only if the enpl oyee has spent nine
nonths or nore at one or nore places of posting where LFA
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i s avail abl e.

From Sept enber 1982 to January 1985, the
respondent was working in Assam Region. He availed of
the LFA for the family for the block year 1982-83 in the
nont h of Novenber 1983 and simlarly in April 1984, for
the bl ock year 1984-85. Thereafter, he was transferred to
hi s horme town, Ahmedabad. He nmade a claimfor
encashrment for his famly for other than hone town for the
bl ock year 1982-85 and the sane was rejected by the
appel l ant and he retired from service on superannuati on on
31.8.1983.

A legal notice was sent claimng LFA encashnent for

his fam |y other than hone town for the bl ock year 1982-

85. The appellant sent a reply to the said notice explaining
that he was not entitled to such benefit. |In COctober 1984,
he filed a wit petition before the H gh Court of Cujarat
alleging discrimnation in the matter of grant of LFA. By an
order made on 4.4.1995, the Hi gh Court disposed of the

sai d proceedings by directing the appellant to take decision
inregard to LFA to the respondent for the bl ock years
1982-85 bearing in mnd theinstance of one S.L.Garde in
accordance with lawand it was further observed that it wll
be open to the authority to consider the facts of the
respondent’s case as well as the facts of S.L.Garde and take
appropriate decision within the stipulated tine.

On the direction issued by the Hgh Court, the

appel | ant consi dered the clai mof the respondent and
rejected the sane on the basis that he had al ready avail ed
of LFA for the bl ock years 1982-83 and 1984-85 and it was
poi nted out that S.L.Garde has been wrongly granted LFA
encashrment for the block years 1982-85 and corrective
action in that case was bei ng taken.

The respondent thereafter filed a/'second wit petition

in Septenber 1995. The Hi gh Court dism ssed the sane as

wi t hdrawn and al | owed the respondent to nake a
representation to the appellant to consider his claim He
made a representation to the appellant  which was

exam ned by the appellant and was rejected again on the
basis that during his stay at ERBC, the respondent had
availed of LFA for self visiting honme town during the years
1982-84 and al so encashed LFA for hone town for famly
menbers for the block years 1982-83 and 1984-85.

Athird wit petition was filed by him The | earned

Si ngl e Judge di smssed the said wit petition holding that he
cannot agitate the sanme point again and agai n and cannot

take advantage of the mistake committed by the appell ant

in respect of one of its enployees. The matter was carried
in appeal to the Division Bench

The appel | ant took the stand that

1. At the relevant tinme, an enployee stationed at
Eastern Region and if residing alone, was entitled

to LFAtwice in a year to the place of stay of his
famly

2. The enpl oyee was entitled to encash LFA twi ce for
bl ock years 1982-85, i.e., in the block year 1982-

83 and bl ock year 1984-85 in respect of famly if

both these LFAs are not encashed, then and then

al one he was entitled to encash LFA for the entire
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famly for other than hone town;

3. The respondent had twi ce availed of LFA in each of
the years 1982, 1983 and 1984 and al so encashed

LFA for his family for block years 1982-83 in

Noverber 1984 and for 1984-85 in April 1985

whi |l e posted at ERBC.

Therefore he was not entitled to any LFA for other
than his hone town.

The Division Bench held that the respondent was
entitled to get encashnent of LFA other than home
town once in a block of four years and directed the
appel l ant to consider the claimof the respondent in
accordance with the above directions. Hence this
appeal by | eave.

The grievance nade now iis that the Division
Bench of the Hi gh Court should not have relied upon
the explanation of the Scheme which.is not applicable
to the respondent inasmuchas it is applicable only to
those living with their famlies at the place of posting.
Secondly, it is submitted that the officia
menor andum dat ed 24.12.1981 held the field and it
clearly stated that the famlies of the enpl oyees who
are staying alone at the place of posting would be
entitled to LFA once in a block of two years. The
of ficial menorandum dated 12.1.1990 which is
prospective in nature which was issued |ong after the
rejection of the respondent’s claimand the H gh Court
could not have placed reliance on that particul ar
of ficial menorandum dated 12.1.1990 and-the
Di vi si on Bench al so coul d not have considered the
provisions relating to LFA for home town for
enpl oyees in Eastern Region and m xi ng up the sane
for encashment of LFA for entire famly for other than
hore t own.

The Hi gh Court proceeded to consider the matter
as follows:

"It may be noted that the stand taken by the
respondent is not that the claimwas rejected as it
was a claimfor nenbers of all the famly of the
appel l ant but as he had availed of LFA twice to
hone town in a block of four years. The respondent
has no case that the appellant’s claimfor all the
menbers of his famly is not adm ssible. No such
case has been put forward by the respondent in any
affidavit filed by the respondent."”

The stand of the appellant before the Hi gh Court
as stated in the counter affidavit is as follows :

"I say and submit that an enpl oyee stationed

at Eastern Region was entitled to Leave Trave

Assi stance (LTA) twice in year to the place of
stay of his famly, if residing alone in Bachel or
State. The enpl oyee was entitled to encash

Leave Fare Assistance twi ce for Block years

1982- 1985, that is once for Block year 1982-

1983, (Cal ender years) and once for Bl ock year
1984- 1985 (Cal endar years) in respect of

famly. If both these LFA is not enchashed,
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then and in that event al one, an enpl oyee was
entitled to encashnent of LFA for the entire
famly for other than Hone Town. C ause 4 (b)
of the Scheme, is at page 536, which is

al ready submitted to the Hon' ble Court.

| say that the petitioner, during his tenure in
Eastern Regi on was from 1982 to January 1985,
when he was tranferred to home-twon Ahnedabad.
During his tenure, the petitioner avail ed:

(1) twi ce Leave Travel Assistance in each year 1982,
1983 and 1984;
(ii) encashed for entire famly Leave Fare Assistance

for Block years 1982-1983 \026 in November, 1983;
(iii) encashed for entire fanmly Leave Fare Assistance
for Block years 1984-1985 in April, 1984.

As the petitioner has enchased Leave Fare Assistance
for the Block years 1982-1983 and for the Bl ock
years 1984-1985 the petitioner was not entitled to
encash for his famly Leave Fare Assistance for other
than Home Town and therefore when the petitioner

made cl aimfor such enchashment on 30.12.1986 the
same was not granted."

The under standi ng of the High Court is that the
case has not been put forward by the appellant’' in any
affidavit whereas the position has been clearly set out
in the affidavit and, therefore, the H gh Court could
not have taken the view that when in particular the
schenme of the benefit had been explained fromtinme
to time and the claimhad been rejected on the basis
indicated in the counter affidavit, the H gh Court ought
not have interfered in a matter of this nature,
particularly as the manner in which the relevant rules
could be explained. The clear stand of the appellant is
that at the relevant tinme enpl oyee stationed at
Eastern Region and if residing alone was entitled to
LTA twice in year to the place of stay of his famly
and the enpl oyee was entitled to encash LFA tw ce for
Bl ock years 1982-1985, that is once for Bl ock year
1982- 1983, (Cal ender years) and once for Bl ock year
1984- 1985 (Cal endar years) in respect of famly. " If
both these LFAs are not encashed, alone would entitle
the respondent to encashnent of LFA for the entire
famly for other than Honme Town. The respondent
during his tenure in Eastern Region tw ce avail ed
Leave Travel Assistance in each year 1982, 1983 and
1984; encashed for entire famly LFA for Bl ock years
1982-1983 \ 026 i n Novenber, 1983; and he had
encashed for entire famly LFA for Block years 1984-
1985 in April, 1984 and thus in respect of his famly
he was not entitled LFA for other than Home Town and
therefore his claimfor such encashnment was not
sust ai nabl e.

This aspect was totally |ost sight of although
specially pl eaded before the H gh Court. Hence this
appeal is allowed and the order made by the Division
Bench is set aside resulting in dismssal of wit petition
before the Hi gh Court.
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