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JUDGMENT

T.S. THAKUR, J.

1. These three Cross appeal s ari se out of an order
passed by t he Nat i onal Consurner Di sput es Redr essa
Conmi ssi on, New  Del hi (hereinafter referred to as t he
‘Nat i onal Conmi ssion’) wher eby it has di smi ssed t he
conpl ai nt filed by t he r espondent Shri D. K Lal |
proprietor of M s Lal | Enterpri ses agai nst r espondent -

National |nsurance Conpany Ltd. while granting relief in

part to the conpl ai nant agai nst Contshi p Contai ner Lines

Ltd., t he shi ppi ng conpany to whom t he consi gnnent in
question was entrusted for delivery to the consignee in

Bar cel ona, Spain. The facts giving rise to the controversy

may be summari sed as under
2. M s D. K. Lal | Enterpri ses, a sol e proprietary

concern, claims to have received an order for export of
iron furniture and iron handicraft items fromMs Natura

Sel ection I nternational, a Spani sh pur chaser of t hos
e

items. A similar order for export of miniature paintings is
al so said to have been received by the said concern from
M s Pi ndi kas another concern |ocated in Spain. The case of

M s D. K Lal | Enterpri ses (hereinafter to as th
e

‘Exporter’) is that all the itens neant for export in terns
of the above orders were packed in 122 different cartons
for shipnent to the purchasers in Spain. According to the

exporter whil e m ni ature pai nti ngs wer e packed in on
e

carton nmeant for export to Ms Pindikas, the iron furniture
itens meant for export to M s Nat ur al Sel ection

I nt ernati onal wer e packed in 121 ot her cartons. Thes
e

packages wer e, accor di ng to t he Exporter, checked an



d

cleared by the Custons Authority at Jodhpur and finally

stuffed in one sinmpl e cont ai ner, for whi ch pur pose
exporter hired t he servi ces of M s Sanr at Shi ppi ng
Transport System Pvt. Ltd. t hr ough its | ocal agent

forwarded the container to Bonbay where it was put on board

CMVMBT Hi nal aya, a vessel belonging to Ms Contship Container

Li nes Lt d. - appel | ant in C A No. 6232 of 2004.
not ewor t hy t hat t he exporter had obt ai ned a
Car go/ I nl and transit i nsurance policy to cover
S

enunerated in the policy.
3. The case of the exporter is that the consignnent

reached Barcel ona, Spain on 1st March, 1997 and that while

121 cartons had been duly received by Ms Natural Selection

I nternational, one carton mar ked for M s Pi ndi kas
conprising mniature paintings was not so delivered to the

consi gnee. The claimfor paynent of conpensation on account

of the all eged deficiency of service having been deni ed by

t he Shi ppi ng Conpany as al so by the I nsurance Conpany the

exporter filed O P. No. 272 of 1997 bef ore t he Nat i ona
Consuner Di sputes Redressal Conmi ssion, New Del hi, claining

conpensation to the tune of Rs.39,23,225/- representing the

val ue of t he m ni ature pai nti ngs with i nterest pendent e
lite and till realization. The respondents contested the

cl ai m nade against them inter alia, on the ground that the

petitioner was not a consunmer and that the case involved

conmplicated questions of fact and |law, which could not be

det er m ned in sunmary pr oceedi ngs bef ore t he Consurner
Conmi ssion. It was also alleged that the exporter had never

stuffed/ exported the carton containing mnminiature paintings

and that the claimmde by the exporter to that effect was

fal se. Ref erence was made to the Bill of Lading according

to which the particulars declared by the shipper/exporter

had not been checked by the carrier. It was al so all eged

that under clause 17 of the Bill of Lading and Article IV

t he
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Rule 5 of The Indian Carriage of Goods by Sea Act, 1925 the
liability of the carrier was linmted to 2 SDRs per kg of
wei ght, whi ch cane to 400 SDRs for t he | oss of t he

undel i ver ed package wei ghi ng 200 kgs. equi val ent to
Rs. 21,428/ - only. The respondents further alleged that the

cartons had not been properly narked with the result that
the sane coul d not be segregated before being delivered to

t he consi gnee concer ned.

4. The I nsurance Conpany also filed a separate reply,

all eging that the exporter was in collusion with the buyers

trying to perpetrate a fraud on themw th a view to maki ng

an undeserved & unjust financial gain. The conpany all eged

that the valuation indicated in the policy was C I.F. + 10%

whereas the invoice FOB (Free on Board) and the Bill of

Ladi ng was cl ean. The conpany asserted that the liability

of the seller canme to an end no sooner the consignnment was

| oaded on to t he ship | eavi ng t he exporter with no

insurable interest in the consignnent.

5. The Conmi ssion received three affidavits as evidence
one filed by the exporter, the second by Carrier while the
third was filed by M. Ramesh Goyal, Senior Branch Manager

of the Insurance Conpany. By its order dated 14 th July, 2003

t he Conmi ssi on hel d t hat t he I nsurance Pol i cy had been
obt ai ned on t he representation t hat t he transacti ons
bet ween t he exporter and t he pur chasers wer e on Cl.F

basi s whereas the consignnent had in fact been sent on FOB
basi s whi ch absol ved the Insurance Conpany of any liability
for the failure of the insured to mai nt ai n ut nost good
faith essenti al for a mari ne i nsurance policy. The

Conmi ssion noted that in the declaration of the consignnment
sent to t he i nsured no details of t he condi tions of

shi pment were nentioned. There was thus, in the opinion of

t he Conmi ssion, absence of good faith on that account al so.



The Conmi ssion further held that the policy covered risks

only at sea and "that ware house to ware house" coverage

was linmted to risk arising frominland transit al one. The
terns of the policy did not according to the Comi ssion

cover the risk till delivery was made to the consi gnee. The

Conmi ssion on that basis held that there was no deficiency

of service on the part of the Insurance Conpany.

6. In o) far as t he claim agai nst t he carrier was
concer ned, t he Commi ssi on recor ded a finding t hat t he
service provided by them was deficient but held that the

liability of the carrier for paynent of conpensation to the

consi ghee was linmted by t he provi si ons of t he I ndi an
Carriers of Goods by Sea Act, 1925. The Comm ssion noted

that since no value of goods was given in the Bill of

Ladi ng the only amount which the exporter was entitled to

was a sum equival ent to 1800% in |Indian rupee as per the

then prevailing rate of exchange with interest @9% from

1.7.1998 till t he date of payment with costs of
Rs. 10, 000/ -. The complaint, so far as Ms Sanrat Shipping &

Transport System Pvt. Ltd. was concerned, was di smi ssed on

the ground that it was acting only as an agent of the

carrier. Areview petition filed against the said order by

M. D. K Lall having been disnissed by the Conmi ssion by

its order dat ed 29t h Cct ober, 2003, t he appel l ant s have
filed the present appeals to assail the correctness of the

orders passed by the Conmi ssion

7. Two distinct issues fall for our consideration, one

touching the liability of the Insurance Conpany and the

other concerning the liability of the carrier. On behal f
of the insurance conpany a two-fold subm ssion was advanced

before us. Firstly, it was cont ended t hat since t he
transacti on between the exporter and the purchaser in Spain

was on FOB basis, the exporter had no insurable interest in



the goods once the sane were delivered to the carrier. It

was argued that in a FOB transaction the property in goods

stands transferred to the purchaser no sooner the goods are

entrusted to the carrier or at |east when the sane cross

the custons barrier for shiprment. This inplies that all the

risks relating to such goods are that of the purchaser who

al one could sue the carrier or insurance conpany if there

was an insurance cover obtained by himfor such goods.

terns of t he transacti on bet ween t he shi pper and
purchaser did not in the instant case reserve in favour of

the shi pper any right or interest in the goods so as to
constitute an i nsurabl e i nterest wi thin t he meani ng
Section 7 of the Marine Insurance Act, 1963.

8. Secondl vy, it was cont ended t hat a contract
i nsurance was based on utnopst good faith not only by reason

of the general principles governing such contracts but also

by reason of Section 19 of the Marine Insurance Act, 1963.

The shi pper had not, however, observed utnost good faith
whi | e obtaining the insurance cover fromthe respondent -

i nsurance conpany inasmuch as the shipper had taken out an

i nsurance policy from t he conpany on t he repre
that the goods were being dispatched on CIF (cost insurance

and freight basis) while in reality the goods had been sent

by the shipper on FOB basis which constituted a nmateri al

non-di scl osure hence failure of utnobst good faith by him

Wit hin t he nmeani ng of Section 19 of

af or ement i oned.

9. Section 3 of the Marine Insurance Act, 1963 defines

mari ne i nsurance to mean an agr eenent wher eby
undertakes to indemify the assured, in the nmanner and to

the extent thereby agreed, against marine |osses, that is

to say, losses incidental to a marine adventure. Section 4

of the Act provides that a contract of marine insurance

may, by its express terns, or by usage of

extended so as to protect the assured agai nst | osses on
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inland waters or on any land risk which may be incidental

to any sea voyage. Section 5 permits every lawful "marine
adventure" to be the subject matter of a contract of narine

i nsur ance. The expression "marine adventure" is defined by

Section 2(d) in the follow ng words:

"2(d): "marine advent ur e: i ncl udes any advent ure
where -
(i) any insurable property is exposed to maritine

perils;

(ii) the earnings or acquisition of any freight,
passage noney, conmi ssion, profit or other
pecuni ary benefit, or the security for any
advances, |oans, or disbursenments is endangered
by the exposure of insurable property to

maritinme perils;

(iii)any liability to a third party may be incurred
by the owner of, or other person interested in
or responsible for, insurable property by reason
of maritinme perils".

10. The expr essi on "maritime perils" referred to in
Section 2(d) supra is defined in Section 2(e) as under

"2(e) : "maritime perils" neans the perils
consequent on, or incidental to, the navigation
of the sea, that is to say, perils of the seas,
fire, war perils, pirates, rovers, thieves,
captures, seizures, restraints and detai nments
of princes and people, jettisons, barratry and
any other perils which are either of the Iike
kind or may be designated by the policy".

11. Section 7 of the Act stipulates that subject to the
provi sions of the Act every person interested in a narine
adventure has an insurable interest. It reads:

"Section 7: Insurable interest defined - (1) Subject
to the provisions of this Act, every person has an
insurable interest who is interested in a marine
advent ur e.

(2) In particular a person is interested in a
mar i ne adventure where he stands in any |legal or
equitable relation to the adventure or to any

i nsurabl e property at risk therein, in consequence of
whi ch he may benefit by the safety or due arrival of
i nsurabl e property, or may be prejudiced by its |oss,
or by damage thereto, or by the detention thereof, or
may incur liability in respect thereof".

12. What is not ewor t hy is t he use of t he wor ds



"interested in a marine adventure" appearing in Section 7
of t he Act . The expr essi on "interested” has not been

defined in the Act although sub-section (2) to Section 7
gives an indication of what would constitute ‘“interest’ in

a marine adventure. The question is whether a seller of

goods on FOB basis |like the conplainant in the present case

can be said to be ‘interested in marine adventure’ within

t he meani ng of Section 7. | f t he answer be in t he
affirmative, t he conpl ai nant woul d have an i nsurabl e

i nterest but not otherw se.

13. The provisions of Marine |Insurance Act, 1906 enacted

by the British Parlianment are in pari materia with those

cont ai ned in t he I ndi an Act . The forner is in fact a
pr ecur sor to t he latter. The definition of “insurabl e
interest’ given in the English legislation is the sane as

the one given in Secti on 7 of our enact ment . Judi ci a
pronouncenents by English Courts would, therefore, be both

rel evant and hel pful in understanding the true purport of

the expression ‘insurable interest’.

14. Hal sbury’s Laws of Engl and, Fourth Edition has
whil e deal i ng with t he expressi on "insurable interest"”
under t he Mari ne | nsur ance Act, 1906 preval ent in that

country, explained the purport of the expression "interest"
in a marine adventure in the foll ow ng words:

"A person may be said to be interested in an event
when, if the event happens, he will gain an
advantage, and, if it is frustrated, he will suffer a
loss, and it may be stated as a general principle
that to constitute an insurable interest it nust be
an interest such that the peril would by its

proxi mate effect cause danage to the assured, that is
to say cause himto |l ose a benefit or incur a
liability.

15. Hal sbury’s refers to the decision of House of Lords
in Lucena V. Craufurd (1806) 2 Bos & PNR 269 as to the

meani ng of the expression "insurable interest":

"Aman is interested in a thing to whom advant age may
arise or prejudice happen fromthe circunstances

which may attend it;...and whomit inporteth that its
condition as to safety or other quality should
conti nue. I nterest does not necessarily inply a

right to the whole or part of the thing, nor
necessarily and exclusively that which may be the



16.

goods

17.

subj ect of privation, but the having sonme relation
to, or concerning the subject of the insurance; which
relation or concern by the happening of the perils

i nsured against, may be so effected as to produce a
damage, deternment or prejudice to the person
i nsuring. And where a man is so circunstanced with
respect to matters exposed to certain risks and
dangers as to have a noral certainty of advantage or
benefit but for those risks and dangers, he may be
said to be interested in the safety of the thing. To
be interested in the preservation of a thing is to be
so circunstanced with respect to it as to have
benefit fromits existence, prejudice fromits
destruction.”

Dealing with the question whether the seller of
retains any insurable interest, Hal sbury expl ains:

"When, however, the property which is the subject
matter of the contract of sale has conpletely passed
fromthe seller to the buyer or when it has under the
contract of sale becone conpletely at the buyers
risk, the seller ceases to have any insurable
interest, and the buyer acquires one. Thus, a
contract for the sale of goods to be supplied on
board, a particular vessel nmay be so franed that the
property in themand the risk of their [oss do not
pass to the buyer until a conplete cargo has been

| oaded, in which case the buyer has no insurable
interest until the conmplete cargo has been | oaded; or
the contract may be so franed that the property in
and the risk as to any part of the goods passed to
the buyer on shipnment, in which case the buyer
acquires an insurable interest on any part of the
goods then shipped.”

(enphasi s supplied)
Ref erence may al so be nade by us to Macgillivray on

I nsurance Law. While dealing with insurable interest under

contracts for t he Sal e of Goods, t he aut hor has

followi ng to say:

"The unpaid seller of goods who has parted with
property in themhas no insurable interest in them
unl ess either they remain at his risk or he has a
lien, charge or other security interest over themfor
the price. So long as the risk remains with him he
has an interest whether the property has passed or
not, and the nmeasure of his interest is the purchase
price or the actual value of the goods, whichever is
the greater.

Even when ri sk and property have both passed,
the seller retains an insurable interest in the goods
while he still possesses them because, if he is
unpaid in whole or part on account of the buyer’s
i nsol vency or for other reasons, he has an interest
in respect of his lien for the purchase noney. His
possession of the goods would also permit himto
insure on the buyer’'s behalf if his intention is
clear and the policy does not forbid it."

(enphasi s suppl i ed)

t he



18. We may now refer to the provisions of the Sal es of

Goods Act, 1930 relevant to the transfer of the property in

goods to the purchaser specially in a FOB-transaction |ike

the one in the instant case. Section 19 of the said Act
provides that in a contract for the sale of specific or

ascertai ned goods, the property in themis transferred to

t he buyer at such time as t he parties to t he contract
intend it to be transferred and that for the purpose of

ascertaining the intention of the parties regard shall be

had to t he terns of t he contract, the  conduct of t he
parties and the circunstances of the case. Sections 20 to

24 of the said Act prescribe rules for ascertaining the
i ntention of t he parties as to t he time at whi ch

property is to pass to the buyer. One of the said rules is
that in unconditional contracts for the sale of specific
goods in a deliverable state, the property in the goods
passes to the buyer when the contract is nade irrespective
of the fact that the time of paynent of the price or the
time for the delivery of the goods or both are postponed.
Yet another rule contained in Section 23 of the Act is that
where contract is for the sale of unascertained or future
goods by description and goods of t hat description
uncondi tionally appropriated to the contract either by the
seller with the assent of the buyer or by the buyer with
the assent of the seller, the property in the goods passes
to the buyer. So al so where the seller delivers the goods
to t he buyer or to a carrier or ot her bai |l ee for
pur pose of transmi ssion to the buyer and does not reserve
the right of disposal, he is deened to have unconditionally
appropriated the goods to the contract. Section 23(2) which
stipulates that rule reads:
"Delivery to carrier. - Were, in pursuance of the
contract, the seller delivers the goods to the buyer
or to a carrier or other bailee (whether naned by the

buyer or not) for the purpose of transmi ssion to the
buyer, and does not reserve the right of disposal, he

t he
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is deenmed to have unconditionally appropriated the
goods to the contract."

19. Section 25 provides that where there is a contract
for t he sal e of specific goods or wher e goods
subsequently appropriated to the contract, the seller nmay,

by the terns of the contract or appropriation, reserve the
right of disposal of the goods until certain conditions are

fulfilled. In such a case, notw thstanding the delivery of
the goods to a buyer or to a carrier or other bailee for the
pur pose of transnission to the buyer, the property in the
goods does not pass to t he buyer unti | t he condi tions
i mposed by the seller are fulfilled. Section 26 of the Act
provi des that unless otherw se agreed, the goods renain at
the seller’s risk until the property therein is transferred
to the buyer but when the property therein is transferred to
t he buyer, t he goods are at t he buyer’s risk whet her
delivery has been made or not. Section 26 may at this stage
be extracted:
"Section 26: Risk prima facie passes with property -
Unl ess ot herwi se agreed, the goods remain at the
seller’s risk until t he property therein is
transferred to the buyer, but, when the property
therein is transferred to the buyer, the goods are at
the buyer’s risk whether delivery has been nmade or
not :
Provi ded that, where delivery has been del ayed
through the fault of either buyer or seller, the
goods are at the risk of the party in fault as
regards any | oss which m ght not have occurred but
for such fault:
Provided al so that nothing in this section shal

affect the duties or liabilities of either buyer or
seller as a bail ee of the goods of the other

party."

20. Section 39, inter alia, provides that delivery of
the goods to a carrier whether nanmed by the buyer or not,

is prima facie deenmed to be delivery of the goods to the
buyer. Sections 46 and 47 deal with unpaid seller’s rights

and lien and, inter alia, provide that unpaid seller shall,
subject to the provisions of the Act and of any |law for the

time being in force, have a lien on the goods for the price

ar e



while he is in possession of themand that the seller can

retain the possession of the goods until paynent or tender

of t he price in situations wher e t he buyer has becone
i nsol vent or goods have been sold on credit, but the term

of credit has expired. The l'ien, however, st ands
termnated in ternms of Section 49 of the Act when the goods

are delivered to a carrier for the purpose of transm ssion

to the buyer without reserving the right of disposal of the

goods.

21. Coming to the case at hand, the contract of sale was

on FOB basis even when the contract of insurance proceeded

on the basis that the transactions between the seller and

the purchaser and nmeant to be covered by the policy would

be on CF basi s. The di stinction bet ween CF ( Cost
I nsurance and Freight) and FOB (Free on Board) contracts is

wel | recogni zed in t he commrer ci al wor | d. Wi | e in
the case of CIF contract the seller in the absence of any

special contract is bound to do certain things |ike making

an invoice of the goods sold, shipping the goods at the

port of shipnent, procuring a contract of insurance under

whi ch the goods will be delivered at the destination etc.

in the case of FOB contracts the goods are delivered free

on board the ship. Once the seller has placed the goods

safely on board at his cost and thereby handed over the

possession of the goods to the ship in ternms of the Bill of

Ladi ng or other docunents, the responsibility of the seller
ceases and t he delivery of t he goods to t he buyer

compl ete. The goods are fromthat stage onwards at the risk

of the buyer.

22. It is conmon ground that the seller had, in the case
at hand, reserved no ri ght or lien qua the goods
questi on. In the absence of any contractual stipulation

between the parties the unpaid seller’s lien over the goods
recognised in ternms of Sections 46 and 47 of the Sal e of

Goods Act, 1930 stood term nated upon delivery of the goods



to the carrier. The goods were fromthat stage onwards held

by the carrier at the risk of the buyer and the property in

t he goods st ood vest ed in t he buyer. The principle

underlying transfer of title in goods in FOB contracts was

stated by a Constitution Bench of this Court in
Wadeyar V. Daul atram Rameshwarlal (AR 1961 SC 311). The

question as to the transfer of title in the goods arose in

that case in the context of a fiscal provision but the

principle relating to the transfer of title in goods in

terns of FOB contract was unequi vocal Iy recogni sed. This
Court held that in FOB contracts for sal e of goods, the

property is intended to pass and does pass on the shipnent

of the goods. The National Comm ssion was, therefore, right

in holding that the seller had no insurable interest in the

goods t her eby absol vi ng t he i nsurance conpany of
liability to reinburse the loss, if any, arising fromthe

m s-del i very of such goods.

23. We consider it unnecessary to delve any further on

this aspect of the matter for in our opinion the claimnade
by t he shi pper agai nst t he i nsurance company has been

rightly rejected by the National Commi ssion on the ground
that the shipper had not observed utnost good faith while
obt ai ni ng the insurance cover. The principle that insurance
is a contract founded on good faith is of vintage value. In
Carter V. Boehm (1766) 3 Burr 1905 one of the earliest cases
on the subject the principle was stated by Lord Mansfield in
the foll owi ng words

"Insurance is a contract of specul ation. The
speci al facts upon which the contingent chance is to
be conmputed lie nmost conmonly in the know edge of
assured only; the underwriters trusts to his
representation and proceeds upon confidence that he
does not keep back any circunstance in his know edge
to nmislead the underwiter into a belief that the
ci rcunst ance does not exist. The keepi ng back such
circunstance is a fraud, and therefore the policy is
voi d. Al though the suppression should happen through
m stake, without any fraudulent intention, yet stil
the underwiter is deceived and the policy is void;
because the risqui run is really different fromthe
ri squi understood and intended to be run at the tinme
of the agreenent....The policy would be equally void
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agai nst the underwriter if he concealed...... Good Faith
forbids either party, by concealing what he privately
knows, to draw the other into a bargain fromhis

i gnorance of the fact, and his believing the

contrary."
24. Section 19 of the Marine Insurance Act, 1963 grants
statutory recognition to the above principle. It reads
"19. Insurance is uberrimae fidei. - A contract of

mari ne insurance is a contract based upon the utnost

good faith, and if the utnost good faith be not
observed by either party, the contract may be
avoi ded by the other party.”

25. In United India Insurance Conpany Ltd.

Cor poration (1996 (6) SCC 428) this Court declared good

faith as the very essence of a contract of insurance in the

fol |l owi ng words

"It is a fundanental principle of Insurance |aw that
ut nost good faith nust be observed by the contracting

parties. Good faith forbids either party from

conceal i ng (non-disclosure) what he privately knows,
to draw the other into a bargain, fromhis ignorance
of that fact and his believing the contrary. Just as
the insured has a duty to disclose, simlarly, it is
the duty of the insurers and their agents to disclose

all material facts within their know edge, since
obligation of good faith applies to themequally
the assured. The duty of good faith is of a
continuing nature. After the conpletion of the
contract, no material alteration can be nade in
terns except by nutual consent. The materiality

W th
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fact is judged by the circunstances existing at the

time when the contract is concluded."

26. To the sane effect is the decision of this Co
Modern Insulators Ltd. V. Oriental |Insurance Co. Ltd.
(2) SCC 734) where this Court observed:

"It is the fundanmental principle of insuran
| aw that utnost good faith nust be observed by t
contracting parties and good faith forbids eithe
party from non-di scl osure of the facts which the
parties know. The insured has a duty to disclose
simlarly it is the duty of the insurance conpan
its agents to disclose all material facts in the
know edge since the obligation of good faith app
to both equally."

27. The National Comm ssion has, in the instant c
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recorded a clear finding the correctness whereof has not

been di sputed before us that the insurance cover obta

by the exporter envisaged goods bei ng despatched on Cl

ned
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basi s whereas the goods were, in fact, sent on FOB basis.
This was a naterial departure which breached the duty of
ut nost good faith cast upon t he exporter t owar ds t he

i nsurance company. | f t he pr oposal for i nsurance had
di scl osed that the goods will be sent on FOB basis, the

question whet her the supplier had any insurable interest in

the goods and if he had what premi umthe conpany woul d

charge for the sane may have assunmed i nportance. Be that as

it may, the duty to nake a conpl ete disclosure not having

been observed by the exporter, the National Conmi ssion was

justified in hol di ng t hat t he i nsurance company st ood
absol ved of its liability under t he contract and in
di smissing the petition qua the said conpany.

28. That brings us to the question whether the Nationa

Conmi ssi on was justified in hol di ng t hat t he service
rendered by the carrier was deficient, and if so, whether

it was right in awardi ng rupee equival ent of US$ 1800 by

way of conpensati on. The Nat i onal Conmi ssi on has on
appreci ati on of t he mat eri al on record come to t he
concl usi on that the consignnent neant to be delivered to

Pi ndi kas was ni sdelivered and what was of fered to Pindi kas

did not actually contain miniature paintings nmeant for the

sai d consignee. That finding is, in our opinion, justified

on the material on record fromwhich it is evident that out

of 122 cartons 121 cartons were delivered to Ms Natura

Sel ection I nt ernati onal whil e t he only remai ni ng carton
when checked in the presence of the General Counsul ate of

I ndi a was found to contain steel furniture itens. The
i nf erence, t her ef or e, is t hat t he carton cont ai ni ng

m ni ature paintings had been nisdelivered by the carrier

who ought to have taken care to deliver the sane to the

consi gnee concer ned. The National Conmm ssion has rightly
rejected the contention that the carton was not properly

mar ked maki ng it difficult for t he shi ppi ng conpany to

separate the same from other cartons which were neant for



Ms Natural Selection International. There is indeed, no

roomfor us to interfere with the findings of the Nationa

Conmi ssi on. The question, however, is whether the Nationa

Commi ssion was justified in awardi ng rupee equival ent of

US$ 1800 to the shipper by way of conmpensation. There are

two errors which are evident in the order by the Nationa

Commi ssi on in t hat regard. Firstly, t he Nat i ona
Conmi ssion has instead of going by the nunber of packages

ent er ed in t he Bill of Ladi ng gone by t he packages
nmentioned in the packing list. The Bill of Lading was the
only docunent on the basis of which conpensation could be

determ ned against the carrier in terms of the provisions

of The Indian Carriage of Goods by Sea Act, 1925 and the

Schedul e t hereto. Section 2 of the said Act provides that

the rules set out in the Schedule shall have effect in

connecti on with t he carriage of goods by sea in shi ps
carrying foods fromany port in India to any other port

whether in or outside India. Section 4 requires that every

Bill of Lading or simlar docunent of title issued in India

to which Rules apply shall contain an express statenent

that it is to have effect subject to the provisions of the

said Rules as applied by the Act. In terms of Rule 5 of
Article IV neither the carrier nor the ship shall be liable

for any loss or damage to or in connection with goods in

excess of the amounts stipulated therein. Rule 5 of Article
IV to the extent the sane is rel evant for our purposes may

be extracted at this stage:

"5. Neither the carrier nor the ship shall in any
event be or becone liable for any | oss or damage to
or in connection with goods in an anobunt exceedi ng
666. 67 Special Drawing Rights per package or unit or
two Special Drawi ng Ri ghts per kil ogram of gross

wei ght of the goods |ost or damaged, whichever is

hi gher, or the equivalent of that sumin other
currency, unless the nature and val ue of such goods
have been decl ared by the shipper before shipnment and
inserted in the bill of |ading.

Where a container, pallet or simlar article
of transport is used to consolidate goods, the nunber
of packages or units enunmerated in the bill of Iading
and as packed in such article of transport shall be
deened to be the nunber of packages or units for the



pur poses of this paragraph as far as these packages
or units are concerned.

Neither the carrier nor the ship shall be
entitled to the benefit of limtation of liability
provided for in this paragraph if it is proved that
the danage resulted froman act or om ssion of the
carrier done with intent to cause damage, or
reckl essly and with know edge that danmage woul d
probably result".

29. A careful reading of the above would show that in

cases wher e a container, pal | et or simlar article of
transport is used to consol i date goods, t he nunber of
packages or units enunerated in the Bill of Lading and as

packed in such article of transport shall be deened to be
t he nunber of packages or units for purposes of Rule 5 as

far as these packages or units are concer ned.

30. It is not in dispute that 122 cartons despatched by
the shi pper were consolidated in a container, nor is it

di sputed that there was only one package indicated in the

Bill of Ladi ng concer ni ng t he consi gnnent meant for
Pi ndi kas. The National Comm ssion could not go beyond the

Bill of Lading and award conpensation on the basis of the

packi ng Iist whi ch may have ment i oned sever al packages

consol idated in one bigger package, delivery whereof was

acknow edged in the Bill of Lading. The Comm ssion ought to

have t aken t he nunber of packages to be only one as
mentioned in the Bill of Lading.

31. The second error committed by t he Nat i ona
Conmi ssion is equally manifest. The Conmi ssion appears to

have gone by the unanended provisions of Rule 5 in which the
amount of conpensation was stipulated to be US$ 100 per
package. After the anendnent to the Schedule in the year
1992 by Act 28 of 1993 the anount of conpensation was to be
paid in terns of Special Drawing Rights. As noticed above

t he shi pper would be entitled to the conpensation of 666.67

Speci al Drawi ng Rights per package or two Special Draw ng



Ri ghts per kil ogram according to the gross weight of the

goods | ost or damaged whi chever is hi gher. The singl e
package nmeant for Pindi kas wei ghed 200 kgs. The amount of
conpensati on payabl e by ref erence to t he wei ght of t he
package woul d come to 400 Special Drawi ng Ri ghts. The anount

of conpensation, actually payabl e woul d, however, be 666. 67

Speci al Draw ng Ri ghts being higher of the two amounts.

32. It was next ar gued t hat t he shi pper woul d be
entitled to t he val ue of t he goods m sdel i ver ed whi ch
according to the shipper was not |ess than Rs. 39, 23, 225/-.

There is no nerit in that subm ssion. W say so because

conmpensation by reference to the value of the goods |ost or

damaged can be clained only if the nature or the value of

such goods has been decl ared by the shipper before shipnent

and inserted in the Bill of Lading. Even assuning that the

nature and the val uation of the goods had been decl ared by

t he shi pper before t he shi pnent t he requi r enent of
‘“insertion of t he same in t he Bill of Ladi ng’ was not
satisfied in the present case. The Bill of Lading does not

mention either the nature or the value of the goods. That

bei ng so, conpensation of rupee equival ent of 666.67 Speci al

Drawi ng Rights was the only amount that could be awarded by

the Conmi ssion to the shipper. In as much as the Commi ssion

awar ded Us$1800 it committed a m st ake t hat calls for
correction.

33. In the result we dismiss C A No.8276 of 2003 but

partly allow C. A Nos. 3245 of 2005 and 6232 of 2004 to the

ext ent t hat t he anount of conpensati on payabl e to t he

shi pper shal | st and reduced to t he rupee equi val ent of

666. 67 Special Drawing Rights only. The order passed by the

Nat i onal Commi ssion shall stand nodified to the above extent

| eaving the parties to bear their own costs.
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