THE SUPREME COURT OF

I'N NDI A
Cl VI L APPELLATE JURI SDI CT

I
I ON

ClVIL APPEAL NO. 5456 OF 2004

K. C. CHANDRASHEKHAR RAJU Appel I ant (s)
VERSUS
CUSTODI AN Respondent ( s)
ORDER
1 Havi ng heard | earned counsel for the appellant as well as

respondent and having perused the application preferred by the
respondent before the High Court in Mscellaneous Application No. 410
of 2003 in Mscellaneous Petition No. 274 of 1995, the order dated
21.1.2004 in the said application as well as present inpugned order
passed in M scel |l aneous Application No. 102 of 2004 dated 30.6.2004,
we find that the grievance of the appellant can still be effectively
worked out in the High Court itself where the main matter, nanely,
M scel | aneous Petition No. 274 of 1995 stated to be pendi ng.

2. The i nmpugned order cane to be passed by the High Court in
the appellants’ application in Mscellaneous Application No. 102 of
2004 where the appellant prayed for setting aside the order dated
21.1.2004 passed in M scell aneous Application No. 410 of 2003. In the
M scel | aneous Application No. 410 of 2003, the respondent herein cane
forward with the prayers in paragraph 11(a),(b) wth an alternate
prayer in para 11(c) which are reproduced bel ow -

(a) that this Hon’ ble Court nay be pleased to order and direct
the Applicant to take over the possession of Flat No. 14 instead
of Flat No. 19 as offered by Respondents No. 1 and 2

(b) In the event of this Hon' ble Court approving the take over
of Flat No. 14 in lieu of Flat No. 19 as stated in prayer(a)
herei n above, this Hon ble Court be pleased to order rel ease of
a sum of Rs. 8,54,660.29p(as per details given in Exhibit-G
hereto)fromthe attached account of Respondent No. 3 to the 1st
and 2nd Respondents.

(c) In the alternative this Hon' ble Court be pleased to order
annul ment of the agreenents dated 11th January, 1992 in respect
of flat no. 19 and direct Respondent No. 1 and Respondent No. 2
forthwith to repay the entire amount of Rs. 20, 03, 868.46p being
the excess paynent received by them from the Applicant on
various dates with interest @24% per Exhibit H 2 hereto



3. The appellant did not appear at the tine of hearing of
M scel | aneous Application No. 410 of 2003. The High Court chose to
pass the order dated 21.1.2004 noting the no objection expressed by
the third respondent in that application and the prayer in a, b of
par agraph 11 was grant ed.

4. By the said order, the appellant was directed to hand over
possession of flat no. 14 |nstead of flat no. 19 as offered by the
appel lant hinself. 1In viewof the direction to hand over flat no. 14,

it was further directed that the appellant would be entitled for a sum
of Rs. 8,54,660.29p fromthe attached account of the third respondent
in the said application to the appellant.

5. The grievance of the appellant in its application in
M scel | aneous Application No. 102 of 2004 was that the order dated
21.1.2004 cane to be passed wthout hearing the appellant and,
therefore, the order should be set aside and the appellant should be
gi ven an opportunity.

6. By the order inpugned in this appeal, the Hi gh Court while
rejecting the appellant’s application, however, directed as under in
par agraph 7: -

"Taking overall view of the nmatter therefore, in ny
opinion, the application deserves to be rejected. It is
accordingly rejected. It is made clear that despite this order

and the order dated 21st January, 2004, the applicant woul d be at
liberty to approach this Court wth a fresh application if
according to the applicant the anbunt nentioned in prayer clause
(b) of mscellaneous application No. 410 of 2003 is not correct
and the applicant is entitled to recover sone nore anount. But ,
before nmaking that application, the applicant wll have to
handover possession of flat no. 14 to the Custodian after
receiving the anount fromthe Custodian, which is nentioned in
prayer clause (b) of the m scellaneous application no. 410 of
2003. "

7. I nsof ar as the handing over of flat no. 14 instead of flat
no. 19 is concerned, there has been no grievance at all for the
appel l ant, inasmuch as, it was the appellant hinself who persuaded the
respondent herein to seek for such a prayer and, therefore, the said
part of the order inpugned in this appeal does not require any
i nterference.

8. Insofar as the grant of prayer (b) in paragraph 11 of
M scel | aneous Application no. 410 of 2003 is concerned, whil e
rejecting the appellant’s application for setting aside the order
dated 21.1.2004, the High Court nade it clear that, if according to
the appell ant, the figure of Rs. 8,54,660.29 does not reflect the
correct anount for handing over the possession of flat no. 14, the
appel I ant can al ways approach the Hi gh Court with a fresh application
and seek for appropriate orders. The only apprehension of the
appellant is that if, as per the order dated 21.1.2004, the appellant
is obliged to hand over flat no. 14 to the respondent herein on
recei pt of sumof Rs. 8,54,660.29p, the appellant may be deprived of
its right to seek for paynent of any further anount towards the value
of the said flat.

9. W do not find any basis for such an apprehension
entertai ned by the appellant, inasmuch as, the order inpugned in this
appeal itself nakes the position clear that the appellant is always at
liberty to approach the High Court wth a fresh application, if



according to the appellant, the amount mentioned in prayer (b) of the
M scel | aneous Application No. 410 of 2003 is not correct, and
according to the appellant he is entitled to recover sonmething nore
than the said anount. W also nmake it clear that even while conplying
with the order of the Hi gh Court by handing over possession of flat
no. 14 as well as the receipt of amount nentioned in clause (b) of the
prayer granted by the Hi gh Court, the appellant is still at liberty to
approach the Hi gh Court and seek for paynent of any further anount, if
according to the appellant, the amount nentioned in prayer (b) and
granted by the H gh Court does not reflect the correct value of flat
no. 14.

10. It is also open to the appellant to satisfy the High Court
as regards the exact anobunt which the appellant is entitled to in
respect of flat no. 14 on the basis of the order of this Court dated
8.11.2001 in C. A No. 14988 of 1996

11. Wth these directions, the appeal stands di sposed of.

................................. J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)

NEW DELH
MARCH 05, 2013.
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Date: 05/03/2013 This Appeal was called on for hearing today.

CORAM :
HON BLE DR JUSTI CE B.S. CHAUHAN
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For Appellant(s) M. Ajesh Kumar, Adv.

for M. S. Srinivasan, Adv.
For Respondent (s) M. Karun Mehta, Adv.
for M . Subranoni um Prasad, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

The appeal stand di sposed of in terns of the signed order.

| ( DEEPAK MANSUKHANI ) | (MS. NEG)
| Court Master | Court Master

(The signed order is placed on the file)



