\220FI TEM NO. 1 COURT NO 3
SEC. XVI A

SUPREME COURT OF | NDI A

RECORD OF PROCEEDI NGS

A Nos. 11&12 |IN

C. A No. 8269/2001

State of Jammu & Kashmir Appel lant (s)

ver sus
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Dat e: 25/8/2005 This matter was called on for hearing today.
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UPON hearing counsel the Court made the follow ng

ORDE R

|.As. are disposed of.

( SUVAN WADHWA) (MADHU ~ SAXENA)



COURT MASTER COURT MASTER

Signed order is placed on the file.
IN THE SUPREME COURT OF |INDI A
Cl VI L APPELLATE JURI SDI CTI ON

A NCS. 11 & 12 IN

Cl VI L APPEAL NO. 8269 CF 2001

State of Janmmu & Kashmir .. Appell ant
VS.
H. S. Sahni & Os. .. Respondents
ORDER
Thi s is an application for

nodi fication/clarification of an or der dat ed 16t h
February 2004 filed by the applicant who holds a

Degr ee in Engi neeri ng. Initially t he rul es
framed for the purpose of appointnent/recruitnent

to t he post of Juni or Engi neer was provi ded for
by t he Jamu and Kashmi r Engi neeri ng

(Subor di nat e) Servi ces Recr ui t nent Rul es 1997

The qualification and nmet hod of recruitnent of
Juni or Engi neers were provided for against Seria

No.ll1I. Not e 3 to seri al No. I'I'] provi ded
"appoi nt nent of Juni or Engi neers to G ade Il
shall be nade in the ratio 1:3 between Degree and

Di pl oma hol ders respectivel y". Thi s Not e was

chal l enged by the Degree holders before the High

Court as bei ng unconstituti onal under Art. 226 of
t he Constitution of I ndi a. There  was a
difference of opi ni on between the two | ear ned

j udges who heard the
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matter. Accordingly the matter was referred to a
Third Judge. The Third Judge concurred in
view expressed by one of the judges t hat
was unconstitutional. It was therefore set aside
as being ultra vires. The matter was ultinmately

di sposed of by the Hi gh Court by directing

i)that t he State Gover nnent could wor k

out a solution and/or prescribe a proper

and reasonable ratio between the Dipl ona

hol der and Degr ee hol der Engi neers
Wit hin a r easonabl e time, say ei ght
weeks,in light of the observations made
in this judgnent:

ii)that in case somne appropriate ratio
bet ween t he t wo sour ces of recruitnent

is provi ded, t he Sel ecti ng Aut hority
coul d pr oceed accordi ngly and make

appropriate r ecommendat i ons. It woul d
be open for t he Sel ection list in
accordance with t he new y prescri bed

ratio on t he basi s of tests and
i ntervi ews/sel ection process al r eady

conpl et ed. In case of defici ency of
suitable candi dates in ei t her cat egory,

having regard to the nunber of posts for

whi ch sel ection process was initiated,
it woul d be open for t he sel ecting
Aut hority to make good t he sai d
defici ency from respective sour ces on
t he basi s of merit obt ai ned by the
candi dat es in t he sel ection process

al ready conpl et ed

i1i)These observations nade in paras
(i) and (ii) above shall not, however

be taken as directions fromthis Court."

Bei ng aggri eved t he State Gover nient

preferred an appeal. The appeal was di sposed of
by an order dated 4.9.2003. By this order
Court

t he

Not e

t he

3



sai d t hat t he counsel for t he parties had
suggest ed t hat t he State Gover nnent woul d frane
appropriate recruitnent Rul es for appoi nt nent of
Juni or Engi neers t aki ng into consi deration

vari ous factors including the recruitnent of the

Departnment and that no further order was required

to be passed in t he appeal . The suggestion was

accepted and the Civil appeal was disposed of by
not passi ng any further orders in t he appeal
The interim order granted during the pendency of
t he appeal bef ore this Court, nanel vy, t hat of
status quo, was vacated

The State Gover nnent correctly under st ood
t hat by not passi ng any further orders, this
Court had not in any way disturbed the outcone of

t he pr oceedi ngs before t he Hi gh Court by whi ch

Note 3 had been struck down. That was why  they

i ssued a Notification on 9/1/2004 in exercise of

the power conferred by the proviso to Sec. 124 of

t he Constitution of Janmu and Kashmi r, del eting
Not e 3 appeari ng in Schedul e I1-A (Executive)
appended to t he Jammu and Kashmi r Engi neeri ng
(Subor di nat e) Service Recr ui t nent Rul es 1997

under the Heading ‘Method of Recruitnent’ against

Clause Il category A

An application was thereafter filed by the
State Gover nnent for clarification of the order
dat ed 4.9.2003. In t he body of t he application
it was incorrectly stated t hat this Court had
di sposed of t he appeal by observi ng t hat t he

ratio of 1:3 bet ween Degr ee hol der s and D pl oma



hol der s ment i oned agai nst Rul e rel ating to t he
appoi nt ment of Juni or Engi neers Grade Il had been
uphel d. The subnission was incorrect. However ,
in the substantive portion of the application the
State Gover nnent merely stated t hat t he exi sting
recruitnent Rules would suffice and there was no
need to frame fresh Recruitnment Rules.

e can only under st and this submi ssi on to
mean t hat t he exi sting Recr ui t nent Rul es wer e

t hose Rul es whi ch had, after 9. 1. 2004, st ood

anended by virtue of t he Notification i ssued by
t he State Gover nnent . W can only assune t hat
this is t he manner in whi ch this Court al so
under st ood t he appl i cation. That was why this

Court di sposed of t he State Governnent’s
application for clarification/nodification of the

order dat ed 4.9.2003 on 16th February 2004 by
recording that t he Rul es were  al ready in

exi st ence and t hat bei ng SO t he State coul d

continue with those Rul es.

The upshot of the two orders passed by this
Court is that the Rules would continue to operate
with Not e 3 del et ed therefrom as had been f ound
categorically by the Hi gh Court. This Court has
done no more than to affirm the Hi gh Court
j udgnent whi ch will hol d t he field. The or der
dated 16.2.2004 disposing of the |Afiled by the
State CGovernment for nodification is clarified in
its own turn in the manner aforesaid.
The |.As. are disposed of. It is nmade clear
that there is no question of the State Governnent

recruiting on the basis of Note 3 in any fashion



what soever .

(Dr. AR LAKSHVANAN)
New Del hi;
August 25, 2005.



