DQ TEM NO. 101 COURT NO. 6 SECTI ON XVI

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO. 171 OF 1999

Bl BHUTI B CHAKRAVARTI Appel | ant (s)

VERSUS

DY REQ STRAR OF COOP SCC. HOUSI NG & ORS. Respondent ( s)

(Wth prayer for interimrelief and office report )

W TH
Civil Appeal NO 172 of 1999
(Wth office report)

Date: 15/02/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE ASHOK BHAN
HON BLE MR, JUSTI CE A K. MATHUR

For Appell ant(s) M. V.A Mhta, Sr. Adv.

In CA 172/ 99 M. Shi bashish Msra, Adv.
M. N | akanta Nayak, Adv.
M. Jana Kal yan Das, Adv.

In CA 171/99 M. P.N. Msra, Sr. Adv.
Ms. Kunud Lata Das, Adv.

For Respondent (s) M. Dipak Bhattacharya, Adv.
M. Rana Mikherjee, Adv.
M. Siddharth Gautam Adv.
M. Goodwi Il | ndeevar, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

The appeal s are disposed of in terns of the signed order.

(J.S. Rawat) (Jasbi r Si ngh)
Court Master Court Master

(Signed order is placed on the file)



I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 171 OF 1999

Bi bhuti B. Chakravarti Appel I ant (s)

Ver sus

Dy. Registrar of Cooperative Societies Respondent (s)
Housing & Ors.

Wth

Civil Appeal No. 172 of 1999

ORDER

M. Bi bhuti Bhushan Chakravarti, his w fe and daughter were

the original owners of Flat No.5B in the building known as "Urbashi"

at 12-C Canec Street, Calcutta 700016. The building is owned by the

U bashi Cooperative Housing Society Linited (hereinafter referred to

as "the Society") respondent no.4 herein.

The ori gi nal owner s sought to transfer after recei ving ful

consi deration Flat No.5B in favour of Suresh Lal Santuka and his wfe

Smt. Chanda Devi Santuka. Under Rule 142(3) of The West Benga
Co- Qperative Soci eties Rul es 1987 (hereinafter referred to as "the
Rul es") perm ssion of the Managing Committee of the Society was

required to be taken before effecting the transfer. Application filed by

the original owners and the transferees for effecting the transfer was



declined by the Managing Committee of the Society, aggrieved agai nst

which the original owers as well as transferees filed an appeal before

the Registrar of the Cooperative Societies, Wst Bengal. The Deputy

Regi strar of t he Cooperative Soci eties exerci sing t he power s of t he

Regi strar (hereinafter referred to as "the Appel | ate Aut hority)"under

t he West Bengal Cooperative Societies Act (hereinafter referred to as

"the Act") by his order dated 10th of May, 1993, remitted the matter

back to the Society with the follow ng directions:

"1) The Managi ng Committee of the society shal

call a special General Meeting as per Section 26(1) of the

WB.C. S. Act, 1983, with specific agenda on the proposed

transfer of the flat no. 5B from M. B.B. Chakraborty and

ot hers t he exi sting menber s in favour of Sri and St .
Shant uka, t he intending transferees, within ei ght weeks
fromthe date of conmmunication of this order

2) That t he sai d speci al Gener al Meet i ng shal

di scuss and consi der t he proposed adm ssi on of Sri  and
Smt . Shant uka into t he menber shi p of t he soci ety

accordi ng to law giving t he proposed transferees an
opportunity to represent their case in such nmeeting through

a witten notice served on them

3) THAT the speci al Gener al Meet i ng shal | pass
through vote a clear resolution in the matter of acceptance
of Sri and St . Shantuka as menber s of the society in

pl ace of M. B. B. Chakraborty and ot hers and
communicate the said resolution to the Appellants and
Respondents No.2 and 3 within ten days fromthe date of

such neeting; and

4) That any such resolution, if passed through vote

by | ess t han 2/ 3rd majority of t he t ot al nunber of
menbers of the society for disallow ng the nenbership to

Respondents No. 2 & 3, shall be ineffective, and in that

case, Respondent s No. 2 & 3 shal | be admtted into t he
menber shi p of the society in pl ace of the Appel | ants in
terns of Section 70(4) of the WB. C. S. Act, 1983 read
with rul e 120(1) of the WB.C S. Rul es, 1987 on

conmpl eti on of al | | egal formalities by t he proposed

transferors and the proposed transferees in this respect.”

Aggri eved against the order dated 10th May, 1993, passed by



the Appellate Authority, the original owners filed a wit petition being

Matter No. 3059 of 1993 in the High Court of Calcutta. The | earned

Si ngl e Judge whil e deci di ng t he t wo | egal poi nt s, came to t he

concl usion that the order passed by the Appellate Authority could not

be uphel d. The | ear ned Single Judge remtted t he case back to t he

Appel | ate Aut hority under t he Act for a fresh deci si on, with t he

followi ng directions:

"Wth t hese t wo clarifications t he Wit application is
di sposed of by setting asi de t he i mpugned order and
remandi ng t he mat t er back to t he Appel | ate Aut hority
who will decide the i ssues rai sed on nerits after
consi dering t he question of mai ntai nability of t he

pr oceedi ng bef ore him as agreed by t he r espondent

soci ety. The Appel | ate Aut hority will di spose of t he
appeal after giving the parties concerned an opportunity

of being heard. He will decide the matter within a period

of 8 weeks fromthe date of conmunication of the order

to himin the Iight of the observations contained in this

j udgnent . "
Aggri eved agai nst t he or der passed by t he | ear ned Singl e
Judge t he ori gi nal owner s as well as t he transferees filed separate

appeal s whi ch have been di sposed of by the comon order passed by

the Division Bench, which is under challenge in these appeals.

The Division Bench set aside the order of the |l earned Single

Judge and t hat of t he Appel | ate Aut hority dat ed 10. 5. 1993, and

concl uded that the | earned Single Judge was not right in remanding the

case back to the Appellate Authority.

Counsel for the parties have agreed that the order passed by

the Division Bench be set aside and that of the Single Judge restored

and sui tabl e directions may be given to t he Appellate Authority to



decide the matter at an early date in accordance with | aw

In view of t he concessi ons made by t he counse

parties, the inmpugned judgnment of the Division Bench is set aside and

that of the Single Judge is restored. The Appellate Authority is directed

to deci de t he appeal as expedi tiously as possi bl e and, in

within three nonths of the receipt / production of a certified copy of

this order. Anot her f act whi ch needs to be ment i oned

this Court on 17th of March, 2004, in order to test the bonafides of the

appel lants, directed themto bring out the followi ng facts by filing an

affidavit duly supported by docunents:

"(i) That the buyers intend to permanently reside in

Cal cutta;

(ii) That they wsh to use the flat only for
pur pose of resi dence for t hensel ves or their famly
menber s and shal | not use t he same for any ot her

purpose, not even as a guest house;
(rii) Since 1991 and upto date, if the children of the
buyers have t aken educati on in t he educati ona

institutions of Calcutta, where are they settled now,

(iv) Any ot her fact or docunent r el evant for t he

pur pose of sub-Sections (1) and (9) of Section 89 of the

West Bengal Cooperative Societies Act, 1983."

In pursuance of the directions i ssued by this Court,

have filed their respective affidavits. The Appel | ate Aut hority

take into consideration the affidavits filed by the parties in this Court,

at the time of deciding the appeals.

It goes wi t hout sayi ng t hat t he Appel | ate Aut hority

for t he

any case,

is t hat

t he

parties

shal |

shal |



decide the matter in the above terns, in accordance with |aw, w thout
bei ng uni nfl uenced by any of the findings recorded by the Division
Bench. Wth t hese observati ons, t he appeal s are di sposed of . The

parties are left to bear their own costs.

New Del hi ;
J.
February 15, 2005. (A K. MATHUR)



