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RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (O No(s) . 14811/ 2009

(Arising out of inpugned final judgnment and order dated 17/03/2009
in WA No. 109/2005 passed by the H gh Court O Oissa At Cuttack)

PARADEEP PHOSPHATES LTD. Petitioner(s)
VERSUS
PARADEEP PORT TRUST Respondent ( s)

(with interimrelief and office report)
(For Final Disposal)

W TH

SLP(C) No. 17490-17491/ 2010

(Wth InterimRelief and Ofice Report)
(For Final Disposal)

Date : 12/01/2016 These petitions were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE SHI VA KI RTI SI NGH
HON BLE MR. JUSTI CE ABHAY MANCHAR SAPRE
For Petitioner(s) Subr anmoni am Prasad, Sr. Adv.
Abhay Kumar, Adv.
R Raj, Adv.
For Respondent (s) S. B. Upadhyay, Sr. Adv.
Pawan Upadhyay, Adv.
Ani sha Upadhay, Adv.
Param M shra, Adv.
Kaust ur Pat hak, Adv.
Sarvjeet Pratap Singh, Adv.
Sharni | a Upadhyay, Adv.
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UPON hearing the counsel the Court nmade the follow ng
ORDER

Heard | earned counsel for the parties.
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Petitioner in both the special |eave petitions has an
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Sharma i s being used by Sh.
Deepak Mansukhani

award in his favour. The said award was pronounced on
27.12. 2002 on account of an arbitration in terms o]
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agr eenent dat ed 10. 8. 2001. That agr eenent post ul at es,



inter alia, that the Artbitration Act, 1940 shall not be

applicable to the arbitration and a party aggrieved by the

award may nake a further reference for setting aside or

revision of the award to another authority, nanely, the Law

Secretary, Departnent of Legal Affairs, Mnistry of Law and

Justice, Government of |ndia. It is not in dispute that

t he r espondent Par adeep Por t Trust appr oached t he Law
Secretary al so who by his order dated 19.10. 2009 upheld the

awar d. But before that the petitioner filed execution

petition nunbered as Execution M scell aneous Case No. 3 of

2003 before the District Judge, Cuttack. The District
Judge took the view that the parties had agreed to settle

their di sput es out si de t he Court and even out si de t he
arbitration proceedi ngs because at the relevant tinme both

were creatures of Central CGovernnent and were guided by

judgnent of this Court in the case of G| and Natural Gas

Conmi ssion Vs. Collector of Central Excise 1992 Suppl.(2)

SCC 432. The execution case was di smi ssed as not
mai nt ai nabl e on the prenise that though the adjudication

was described as arbitration but it was not neant to be an

arbitration under t he Arbitration Act . The petitioner
chal  enged the order of District Judge dated 30th April

2004 wi t hout any success. Wit Appeal preferred by the

petitioner was al so disnissed by the Division Bench on

17. 3. 2009. Agai nst that order, petitioner has preferred

SLP(C) No. 14811 of 2009.

The respondent Paradeep Port Trust was aggrieved by
the order passed by the Additional Secretary(Law) upholding
the award and hence agai nst that order dated 19.10.2009, it
preferred Wit Petition(C) No. 11 of 2010 before the Oissa
H gh Court. The Hi gh Court passed an order on 24.2.2010
for listing the matter on 31.3.2010 for the purpose of

final dispoal. As an interimneasure, it directed not to



give effect to the award and the order of the Appellate

Authority until further orders. The second Special Leave
Petition(C) Nos. 17490-17491/2010 is directed agai nst the

or der dat ed 24.2.2010 and al so subsequent interm ord

dated 2.4.2010.

On behalf of the petitioner, it has been strongly
contended that regardl ess of stipulations in the agreenent
dated 10.8.2001 that the Arbitration Act, 1940 shall not be
appl i cabl e and for purpose of revision or setting aside,

recourse can be only to the Law Secretary or his nom nee,

t he Arbitration under t hat agr eenent will remain
arbitration governed by the statutory provisions applicable
at the relevant time, i.e, Arbitration and Conciliation
Act, 1996.

H's further plea is that the parties cannot enter
into contract or agreenment so as to deprive thensel ves of
t he statutory renedi es availible to them under t
Arbitration Act . Accor di ng to M. Subr anoni am
| earned senior counsel for the petitioner, the provisions
in the agreenent for making a further reference for setting
aside or revising the award has to be ignored in the |ight
of a statutory provi si on under Secti on 34
Arbitration and Concil ation Act, 1996

On the other hand, M. S.B. Upadhyay, |earned senior

counsel for t he r espondent submits t hat t he
agr eenent dat ed 10. 8. 2001 was in t he I'i ght of
enforced by the judgnent of this Court in the case of Gl
and Nat ur al Gas Conmi ssi on(supra). Ref er ence

Arbitration Act, 1940 was clearly a m stake because in 2001
when the agreenent was signed, the Act of 1940 had al ready

been repl aced by the Act of 1996
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He further argued that
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inspite of stipulation in that agreenent that the decision
of the Law Secretary shall be final and binding, a party
cannot be forbidden by such agreement to approach the High
Court to avail the constitutional renedy avail abl e under

Article 226 of the Constitution of India.

Al t hough the questions of |aw indicated above are
quite inviting but two glaring facts stand out in these
pr oceedi ngs. One is that the petitioner has been |eft
wi t hout any renedy for execution of the award in case it is
finally held to be valid. Secondly, if the argunments of

t he petitioner are accept ed, t he r espondent will
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deprived of even approaching the Court of law fromtesting

t he correctness or validity of t he awar d. In
situation, we pernitted the | earned senior counsel for the

petitioner to suggest whether it would be appropriate to

rel egate the respondent to a fresh proceedi ng by way of

application under Secti on 34 of t he Arbitration
Conciliation Act, 1996 or to permt himto pursue pending

wit petition wherein the respondent has chal |l enged the

award as well as the order confirmng the sane.

M. Subranoni am Prasad, |earned senior counsel has
fairly subnmitted that in the facts of the case, the issues
raised by t he r espondent in t he Wit petition may
permtted to be deci ded in t he Wit petition whi ch
pendi ng before the Orissa H gh Court but the petitioner
shoul d al so be given liberty to raise all his objections
and plead his case fully before the wit Court with a
further stipulation that in case the award is upheld, the
H gh Court should ensure its execution also so that the

fruits of the award reach the petitioner w thout any del ay.

M. S.B. Upadhyay, |earned senior counsel appearing
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for the respondent has though raised some objections but in
our considered view, it is in the interest of justice and
hence liberty is granted to the petitioner to raise all his

pl eas and defence before the wit Court.
6

In the peculiar facts and circunstances of the case,

we refrain fromdeciding the issues raised by the parties

and i nst ead di spose of t he speci al | eave petitions by
rel egating t he parties to get al | t he r el evant i ssues
deci ded by the High Court in the pending wit petition. 't

goes wi thout saying that in view of the liberty granted to

the petitioner, it will be entitled to file its defence or

count er cl ai ns bef ore t he Hi gh Court at an early date
preferably within six weeks, within which time, the parties

shal | appear so that the High Court may fix another date

and hear the pending Wit Petition and decide the sanme in

accordance with | aw expeditiously, preferably within six

nmont hs. It is clarified that in case the award is upheld,

the High Court shall ensure that it is executed w thout any

del ay.

Wth these observations and directions, the specia

| eave petitions stand di sposed of. No costs.

( DEEPAK MANSUKHANI ) (1 NDU BALA KAPUR)
COURT MASTER COURT MASTER



