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UPON hearing counsel, the Court made the follow ng
ORDER
The appeal is allowed in terns of the signed order.
KALYANI
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(SI GNED ORDER |'S PLACED ON THE FI LE.)

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 6460 OF 1998

APPELLANT ( S)

VERSUS
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SANGEETHA THEATRE & ORS.

RESPONDENT (' S)

ORDER

The question of granting exenption to touring cinema within the purview of sub-rule (2) of Rul
e 14 of the Tam | Nadu C nemas (Regul ations) Rules, 1957 is in issue in this appeal

The appel |l ant owns and operates a touring talkies by the nanme of Sri Karthi keya Touring Tal ki e
s. The State of Tami| Nadu has enacted The Tanil Nadu C nenas (Regulation) Act, 1955 with the
obj ect of regulating exhibition by neans of cinenmatographs in the State of Tanmi| Nadu. Secti
on 10 of the Act enpowers the Government to make rules to carry out the purposes of the Act.

Section 11 of the Act reads as under: -

"11. PONER TO EXEMPT: - The Governnent nay, by order in witing exenpt, subject to such condit

ons and restrictions as they may inpose any ci nenatograph exhibitions or any place where a cin
emat ograph exhi bitions or any place where a ci nemat ograph exhibition is given fromany of the

provi sions of this Act or of any rules made thereunder."”

In exercise of the power conferred by the Act, the State of Tami| Nadu has franed the Tam | Na
du Cinemas (Regul ation) Rules, 1957. Rule 14 thereof reads as under

"14. (1) There shall be no restriction to the grant of licences to pernmanent and touring cinem
as on the basis of population in any place, except towns with a popul ati on of 50,000 and abov
e in which no touring cinemas will be allowed, if there are three or nore pernmanent cinenas.
(2) The restrictions in respect of distance between cinemas shall be as specified bel ow

A touring cinema in any place shall not be allowed within a distance of 1.609 Km of nearest
permanent cinema |ocated in the sanme local area or in the adjacent village, panchayat or town
or inthe Cty of Madras. 'Local area’ for this purpose nmeans the area within the jurisdictio
n of a Minicipal Council or a Panchayat Board or a revenue vill age.

The di stance between any two touring cinemas shall be not Iess than 0.402 Km

There shall be no restriction in regard to the distance between one pernmanent cinema and anoth
er pernmanent cinena."

XXXXKXXXK XXX

The Rul e was anended by Government Order No. 1326 dated Septenber 6, 1995 which reads as under

"I'n the said Rules:-

(1) In rule 14, for sub-rules (1) and

(2)the following sub-rules be substituted, nanely:-

(1) There shall be no restriction to the grant of licence to permanent and travelling cinemas o
n the basis of population

(2) Atravelling cinema in any place should not be allowed within a distance of 1.609 km of t
he nearest permanent cinema |ocated in the sane local area or in the adjacent |ocal area.

Expl anati on:

For the purpose of this clause, "Local Area" means the areas within the jurisdiction of a loca
| authority:

Provi ded that the Government may for reasons to be recorded in witing permt a travelling ci
nena within the distance specified in this clause fromthe nearest pernmanent cinena

Provided further that a travelling cinema nay be allowed to conplete its full termof five yea
rs even if a permanent cinerma cones up within the distance specified in this clause;

(b) The distance between any two travelling cinenmas shall not be less travelling than 0.402 k
m

Provi ded that the Government for reasons to be recorded in witing may permt a travelling cin
ema within the distance specified in this clause fromthe nearest travelling cinenma

(c) There shall be no restriction in regard to the distance between one pernanent cinenma and a
not her pernanent cinema."

[ Text of the Amendnent taken from 1996-11 M.J 603 at 605]



It appears that the appellant’s touring cinenma was granted exenption on April 4, 1988 by refe
rence to Section 11 of the Act which exenption cane to an end with effect from GCctober 28, 19
94. On the sane day, the appellant noved a fresh application seeking a simlar exenption. Du
ring the pendency of the application on Septenber 6, 1995 the G O No. 1326 above said cane t
0 be issued naking an amendnent in the Rules. It also appears that between April 4, 1988 and

Sept enber 6, 1995 a pernanent theatre owned by respondent No.1 had conme up into existence whic
h attracted the applicability of Rule 14 and the appellant’s touring cinema could not have ope
rated unless and until granted an exenption. Vide order dated October 30, 1995, the Governnen
t of Tami| Nadu passed an order exenpting the appellant fromthe operation of Rule 14 and exer
cising the power under the proviso as inserted on 6th Septenber, 1995. The State Governnent d
irected licence in'C Formto be issued to the applicant.

Feeling aggrieved by the order dated October 30, 1995, the respondent No. 1 filed a wit peti
tion in the Hi gh Court which was dism ssed. Respondent No. 1 preferred an appeal which has b
een allowed by the Division Bench and the exenption order dated Cctober 30, 1995 has been dire
cted to be quashed. Feeling aggrieved by the order of the Division Bench, the appellant has f
iled this appeal by special |eave.

A perusal of the order of the High Court shows that the principal reason which has prevailed w
ith the Hgh Court in setting aside the order dated October 30, 1995 is that there is no refer
ence made therein to Section 11 of the Act. In our opinion, the D vision Bench of the Hi gh Co
urt was not right in fornmng the opinion which it has done. The power to grant pernission has
been specifically conferred on the Governnent by the proviso inserted to Rule 14 by G O No.
1326 dated Septenber 6, 1995. It is note-worthy that in an earlier round of litigation init
iated by the respondent No. 1 the constitutional validity of the GO No. 1326 dated Septenber
6, 1995 was upheld. Merely because Section 11 of the Act was not specifically referred to in
the order dated October 30, 1995 that could not have been a ground for setting aside the per
m ssi on dated Cctober 30, 1995.

It is well-settled that if an authority has a power under the |law nerely because while exercis
ing that power the source of power is not specifically referred to or a reference is nmade to a
wong provision of law, that by itself does not vitiate the exercise of power so |long as the

power does exist and can be traced to a source available in | aw
The appeal is allowed. The inpugned judgnent of the Division Bench is set aside and that of t
he | earned Single Judge is restored.

(ARUN KUVAR)

NEW DELHI ;
MARCH 16, 2004.



