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                         IN THE SUPREME COURT OF INDIA
                          CIVIL APPELLATE JURISDICTION

                      CIVIL APPEAL NO.1651 OF 2011
                (Arising out of SLP(C)No.17087 OF 2010)

PRADEEP SHIVDAS PATIL                                              .......APPELLANT

                                       VERSUS

BHASKAR TOTARAM PATIL(D) BY LRS.                                   ......RESPONDENTS

                             O     R     D        E   R

      Issue notice.

        Shri Nishant Ramakantrao Katneshwarkar, who has appeared on

behalf of the respondents on caveat, accepts notice.

        Learned counsel for the parties agree that the main matter may

be disposed of at this stage itself.

        Leave granted.

      This appeal is directed against judgment dated 25.02.2010 of

the learned Single Judge of Aurangabad Bench of the Bombay High

Court     whereby   he   allowed       the       second   appeal    filed   by   the

respondents, reversed the concurrent judgments and decrees passed

by the trial Court and the lower appellate Court and decreed the

suit filed by Bhaskar Totaram Patil, who is now represented by

his   legal   representatives,     for       recovery     of   possession   of   the

southern half of the suit property.

      One of the grounds on which the appellant has questioned the

impugned judgment is that the learned Single Judge allowed the

second appeal without framing any substantial question of law as
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per the mandate of Section 100 of the Code of Civil Procedure

(CPC).

      We have heard learned counsel for the parties and perused

the record. It is not in dispute that the learned Single Judge

allowed     the    second       appeal    without       framing    any     substantial

question of law.            Therefore, the impugned judgment cannot be

sustained.



      The appeal is accordingly allowed, the impugned judgment is

set aside and the matter is remitted to the High Court for fresh

disposal of the second appeal.                   The learned Single Judge shall

first consider whether any substantial question of law arises for

consideration in the second appeal filed by the respondents.                          If

he comes to the conclusion that such question of law do arises

for consideration then he shall frame the question(s) and decide

the appeal after hearing to the parties with reference to the

questions of law.              If during the course of hearing, the High

Court    comes     to    the    conclusion       that   any     another    substantial

question of law arises for consideration, then such question of

law   may   also    be    framed    and   decided       along    with     the   question

already framed.

                                                   ...........................J.
                                                   ( G.S.SINGHVI )

                                                   ............................J.
                                                   ( ASOK KUMAR GANGULY )

NEW DELHI;
FEBRUARY 14, 2011.
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ITEM NO.13                  COURT NO.11             SECTION IX

             S U P R E M E     C O U R T   O F    I N D I A
                            RECORD OF PROCEEDINGS

Petition(s) for Special Leave to Appeal (Civil) No(s).17087/2010

(From the judgement and order dated 25/02/2010 in      SA No. 790/2004
of The HIGH COURT OF BOMBAY AT AURANGABAD)

PRADEEP SHIVDAS PATIL                                Petitioner(s)

                   VERSUS

BHASKAR TOTARAM PATIL(D) BY LRS.                     Respondent(s)

(With prayer for interim relief)

Date: 14/02/2011    This Petition was called on for hearing today.

CORAM :
          HON’BLE MR. JUSTICE G.S. SINGHVI
          HON’BLE MR. JUSTICE ASOK KUMAR GANGULY

For Petitioner(s)      Mr.M.Y.Deshmukh, Adv.

For Respondent(s)      Mr. Nishant Ramakantrao Katneshwarkar,Adv.



             UPON hearing counsel the Court made the following
                                 O R D E R

     Issue notice.

     Shri Nishant Ramakantrao Katneshwarkar, who has appeared on

behalf of the respondents on caveat, accepts notice.

     Leave granted.

     The appeal is allowed in terms of the signed order.

( Satish K.Yadav )                          ( Phoolan Wati Arora )
   Court Master                                  Court Master
               ( Signed order is placed on the file )


