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Chal l enge in this appeal is to the judgment rendered

by a Division Bench of ‘the Allahabad H gh Court

di smi ssing the special appeal filed by the appellant against
the order of |earned Single Judge. The controversy lies
within a very narrow conpass i.e. whether the respondent

is eligible to disability pension

Background facts giving rise to the present dispute is
as follows:

The respondent was enrolled as R fleman on

15.11.1976 and was di scharged from Army on 18.10. 1986.

It was found that he was suffering from Schi zophreni a and
the Medical Board s report indicated his non-suitability for
continuance in arny. Medical Board opined that the
disability did not exist before entering service-and it was
not connected with service. An appeal was preferred before
prescri bed appell ate authority which was di sm ssed on
16.4.1989. Respondent filed a wit petition which was

al l owed by | earned Single Judge and as noted above by the

i mpugned judgnent the special appeal was dism ssed.

Both | earned Single Judge and the Division Bench held

that it was not nentioned at the time of entering to arny
service that the respondent suffered from Schizophrenia

and therefore it was attributable to arny service. Both

| earned Single Judge and the Division Bench referred to
para 7(b) of the Appendix Il referred to in Regul ations 48,
173 and 185 of the Pension Regul ations, 1961 to hold that

if any disease has led to the individuals discharge it shal
be ordinarily deemed to have arisen in the service if no note
of it was made at the tinme of individual’ s acceptance for
mlitary service. Accordingly, it was held that the
respondent was entitled to disability pension

In support of the appeal |earned Additional Solicitor
CGeneral submitted that both | earned Single Judge and the

Di vi si on Bench have | ost sight of para 7(c). Both 7(b) and
7(c) have to be read together. They read as foll ows"

"7 (b) A disease which has led to an
i ndi vidual's di scharge or death wll
ordinarily be deened to have arisen in
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service if no note of it was made at the tine
of the individual’'s acceptance for mlitary
service. However, if medical opinion holds
for reasons to be stated, that the disease
coul d not have been detected on nedi ca

exam nation prior to acceptance for service
the disease will not be deenmed to have
arisen during service.

7(c) If a disease is accepted as having
arisen in service, it nust also be
established that the conditions of mlitary
service determned or contributed to the
onset of the disease and that the conditions
were due to the circunstances of duty in
mlitary service."

There is no appearance on behalf of the respondent.

A bare readi ng of the aforesaid provision nakes it

clear that ordinarily if a disease has |led to the discharge of
i ndividual it shall ordinarily be deenmed to have arisen in
service if no note of it was nade at the time of individual’s
acceptance for mlitary service. An exception, however, is
carved out, i.e. if nedical opinion holds for reasons to be
stated that the disease could not have been detected by

Medi cal Exami nation Board prior to acceptance for service,
the di sease woul d not be deened to have arisen during
service. Simlarly, clause (c) of Rule 7 makes the position
clear that if a disease is accepted as having arisen in
service it must al so be established that the conditions of
mlitary service determned or contributed to the onset of
the disease and that the conditions are due to the
circunstances of duty in mlitary service. ~There is no
materi al placed by the respondent in this regard.

Ref erence was al so made by | earned ASG to Pension

Regul ations for the Army. Rule 173 of such Regul ati ons

read as follows:

Primary conditions for the grant of
di sability pension:

"173. Unl ess otherw se specifically provided
a disability pension may be granted to an

i ndi vi dual who is invalided fromservice on
account of a disability which is attributable
to or aggravated by military service and is
assessed at 20 percent or above.

The question whether a disability is
attributable to or aggravated by nmlitary
service shall be deternined under rule in

Appendi x 11

Rel evant portion in Appendix Il reads
as follows:

"2. Disablement or death shall be accepted
as due to military service provided it is
certified that \026

(a) The di sabl enent is due to wound,
injury or disease which \026

(1) is attributable to military service
or

(ii) existed before or arose during
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mlitary service and has been
and remai ns aggravat ed t her eby;

(b) the death was due to or hastened by-

(1) a wound, injury or disease which
was attributable to mlitary
service, or

(ii) the aggravation by military
service of a wound, injury or

di sease which existed before or
arose during mlitary service.

Note: The Rule al so covers cases of death
after discharge/invaliding fromservice

3. There nust be a casual connection

bet ween di'sablenent or death and military
service forattributability or aggravation to
be conceded.

4. In deciding on the issue of entitlenent
all the evidence, both direct and
circunstantial, will be taken into account

and the benefit or reasonable doubt wll be
given to the claimant. This benefit wll be
given nore liberally to the claimant in field
service case."

Regul ation 423 al so needs to be extracted. The sane
reads as follows:

"423. Attributability to Service:

(a) For the purpose of deternning
whet her the cause of a disability or
death is or is not attributable to
service, it is immaterial whether the
cause giving rise to the disability or
death occurred in an area declared to
be a Field Service/Active Service area
or under nornal peace conditions. It
is, however, essential to establish
whet her the disability or death bore a
casual connection with the service
conditions. All evidence both direct

and circunmstantial, will be taken into
account and benefit of reasonable
doubt, if any, will be given to the

i ndi vi dual . The evidence to be

accepted as reasonabl e doubt, for the
pur pose of these instructions, should
be of a degree of cogency, which

t hough not reaching certainty,
neverthel ess carry the high degree of
probability. |In this connection, it wll
be renenbered that proof beyond
reasonabl e doubt does not nean pr oof
beyond a shadow of doubt. If the

evi dence is so strong agai nst an

i ndividual as to leave only a renpte
possibility in his favour, which can be
di smssed with the sentence "of course
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it is possible but not in the |east

pr obabl e" the case is proved beyond
reasonabl e doubt. |f on the other
hand, the evidence be so evenly

bal anced as to render inpracticable a
det erm nate concl usi on one way or the
other, then the case woul d be one in
whi ch the benefit of doubt coul d be
given nore liberally to the individual
in cases occurring in Field

Servicel/ Active Service areas.

(b) The cause of a disability or death
resulting fromwound or injury, wll be
regarded as attributable to service if
the wound/injury was sustained

during the actual performance of

"duty" in.arnmed forces. In case of
injuries which were self inflicted or
duty to an individual's own serious
negl i gence or m sconduct, the Board

will also comment how far the

disability resulted fromself-infliction
negl i gence or m sconduct.

(c) The cause of /a disability or death
resulting froma disease will be
regarded as attributable to service

when it is established that the disease
arose during service and the

conditions and circunstances of duty

in the armed forces determ ned and
contributed to the onset of the

di sease. Cases, in which it is
established that service conditions did
not determ ne or contribute to the

onset of the disease but influenced the
subsequent course of the disease, wll
be regarded as aggravated by the
service. A disease which has led to an

i ndi vidual s discharge or death wll
ordinarily be deened to have arisen in
service if no note of it was made at the
time of the individual’'s acceptance for
service in the arned forces. However,

i f medi cal opinion holds, for reasons to
be stated that the disease could not
have been detected on nedica

exam nation prior to acceptance for
service, the disease will not be deened
to have arisen during service

(d) The question, whether a disability or
death is attributable to or aggravated
by service or not, will be decided as

regards its nedical aspects by a

nmedi cal board or by the nedical officer
who signs the death certificate. The
medi cal board/ medical officer wll
specify reasons for their/his opinion
The opinion of the nedica

board/ medi cal officer, in so far as it
relates to the actual cause of the

di sability or death and the
circunmstances in which it originated
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will be regarded as final. The question
whet her the cause and the attendant

ci rcunst ances can be attributed to
service will, however, be decided by
the pension sanctioning authority.

(e) To assist the nedical officer who signs
the death certificate or the nedica
board in the case of an invalid, the
C.O wunit will furnish a report on:-
(1) AFMS F-81 in all cases other
than those due to injuries.

(ii) | AFY- 2006 in all cases of injuries
ot her than battle injuries.

(f) I'n cases where award of disability
pensi on or reassessnent of disabilities
is concerned, a nedical board is

al ways necessary and the certificate of

a single nedical officer will not be
accepted except in case of stations

where it s not possible or feasible to
assenbl e a regul ar ‘nmedical board for

such purposes. The certificate of a
single medical officer in the latter case
wi Il be furnished on'a nedical board
form and countersigned by the ADVS
(Arny)/DVS (Navy)/DVS (Air).

In Union of India and Anr. v. Baljit Singh (1996 (11)
SCC 315) this Court had taken note of Rule 173 of the
Pensi on Regul ations. It was observed that where the
Medi cal Board found that there was absence of proof of the
injury/illness having been sustained due to nmilitary service
or being attributable thereto, the High Court’s direction to
the CGovernnment to pay disability pension was not correct.
It was inter alia observed as foll ows:

"6...... It is seen that various criteria have
been prescribed in the guidelines under the
Rul es as to when the disease or injury is
attributable to the mlitary service. It is
seen that under Rule 173 disability pension
woul d be conputed only when disability
has occurred due to wound, injury or
di sease which is attributable to mlitary
service or existed before or arose during
mlitary service and has been and renmains
aggravated during the mlitary service. If
these conditions are satisfied, necessarily
the incunbent is entitled to the disability
pension. This is made anple clear from
clause (a) to (d) of para 7 which
contenplates that in respect of a disease
the Rul es enunerated thereunder required
to be observed. C ause (c) provides that if a
di sease is accepted as having arisen in
service, it nust also be established that the
conditions of mlitary service detern ned or
contributed to the onset of the disease and
that the conditions were due to the
circunstances of duty in mlitary service.
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Unl ess these conditions satisfied, it cannot
be said that the sustenance of injury per se
is on account of military service. In view of
the report of the Medical Board of Doctors,
it is not due to mlitary service. The

concl usi on may not have been satisfactorily
reached that the injury though sustained
while in service, it was not on account of
mlitary service. In each case, when a
disability pension is sought for nmade a
claim it must be affirmatively established,
as a fact, as to whether the injury

sustai ned was due to mlitary service or

was aggravated which contributed to
invalidation for the mlitary service".

The position was again re-iterated in Union of India
and Ors. v. Dhir Singh China, Colonel (Retd.) (2003 (2) SCC
382). In para7 it was observed as foll ows:

"7. That leaves for considerati on Regul ation
53. The said Regul ation provides that on an
of ficer being conmpulsorily retired on
account of age or on conpletion of tenure, if
suffering on retirenent froma disability
attributable to or aggravated by nmlitary
service and recorded by service nedica
authority, he may be granted, in addition to
retiring pension, a disability elenent as if
he had been retired on account of disability:
It is not in dispute that the respondent was
conpul sorily retired on attaining the age of
superannuati on. The question, therefore,

whi ch arises for consideration is whether

he was suffering, on retirement, froma
disability attributable to or aggravated by
mlitary service and recorded by service
nedi cal authority. We have already referred
to the opinion of the Medi cal Board which
found that the two disabilities fromwhich
the respondent was suffering were not
attributable to or aggravated by mlitary
service. Clearly therefore, the opinion of the
Medi cal Board ruled out the applicability of
Regul ation 53 to the case of the

respondent. The di seases from which he

was suffering were not found to be
attributable to or aggravated by mlitary
service, and were in the nature of
constitutional diseases. Such being the

opi nion of the Medical Board, in our view
the respondent can derive no benefit from
Regul ati on 53. The opinion of the Mdica
Board has not been assailed in this
proceedi ng and, therefore, nust be
accepted. "

The above position was highlighted in Controller of
Def ence Accounts (Pension) and OGthers v. S. Bal achandran
Nai r (2005 (13) SCC 128).

In view of the legal position referred to above and the
fact that the Medical Board s opinion was clearly to the
effect that the illness suffered by the respondent was not
attributable to the nmilitary service, both the |earned Single
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Judge and the Division Bench were not justified in their
respective concl usion. The respondent is not entitled to
di sability pension. However, on the facts and

ci rcunst ances of the case, paynent already nade to the
respondent by way of disability pension shall not be
recovered fromhim The appeal is allowed but in the

ci rcunst ances without any order as to costs.




