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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Crl.A No. 1188/98

Babu & Ors. Appel | ants
VERSUS

State of Karnataka Respondent

(Wth appln. for perm ssion to place addl.docunents on record)

Date :28.11.2000. This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K. T. THOVAS
HON BLE MR JUSTI CE R. P. SETHI
For Appellant (s) M . K. Rajendra Chaudhary, Sr. Adv

M. Rakesh K. Shar g, adv.
For Respondent (s)

M. Sanjay R Hegde, adv.

M.Satya Mtra, adv.

UPON hearing counsel Court nade the follow ng

ORDER
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Hearing concl uded.

The Appeal is disposed of.
. SP1

(Suman Wadhwa) (H. K. Bhati a)

PA to Addl . Regr. Court Master

Signed order is placed on the file.
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IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO 1188 OF 1998@m
(6600000006000 00000600000006060000000;
Babu & Ors. ... Appellants
VS.

State of Karnataka ... Respondent

ORDER@D



Thr ee appel l ants before us wer e arrayed
alongwith two nore additional accused before the
Sessions Court for facing a charge of nurder of one
Lokesh on the night of 26.7.1993. The trial court
acquitted all the five accused arrayed before it. Wen
the State filed an appeal against all of thema Division
Bench of the High Court confirnmed the acquittal in
favour of fourth and fifth persons arrayed, but reversed
the order of acquittal as against the present three
appel lants who were ranked Al to A3 respectively in the
trial court. The Division Bench convicted them under
Sec.302 and 341 read with Sec.34 of the Indian Pena
Code and sentenced each of themto undergo rigourous
imprisonnment for life in respect of the principa
of fence. Hence they preferred this appeal as of right.
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Lokesh was a tailor by profession. He was
running a tailoring nart at Pandavapura (VN Mandya
District, Kar nat aka) . He fell in love wth one

Prabhavathi (PW2). The love affair reached flash point
and both of them contenpl ated sol emmi sati on of narriage
bet ween them ( A 1-Babu and A.2-Sundra are the
mat ernal uncles of Prabhavathi. A 3 Vasu is brother of
Prabhavat hi.) Those appellants did not approve the idea
of Lokesh, a tailor nmarrying their niece Prabhavat hi

But by-passing all the objections of the appellants
Prabhavat hi el oped with Lokesh on 9.5.1993 and got the
marri age solemised as between themat a place called

Dhar anst hal a. On conming to know of this marriage the
ire of the appellants towards the deceased becane nore
aggr avat ed. This is said to be the notive for the

appel lants to plan for the nurder of the deceased.

The incident of nurder happened, according to
the prosecution, in the follow ng manner: Just before
deceased closed down his tailoring mart on the evening
of 26.7.1993 his friends PW1 - Mhalingamand PW3 -
Kumareshan visited the shop and had a chitchat with the
deceased. After the shop was closed all the three set
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out to reach hone. Wen they reached the place of
occurrence they were confronted by the just appellant
(A. 1-Babu) who canme fromthe opposite side. On seeing
the deceased, first accused Babu took out a knife and
inflicted a stab injury on his abdonen. Suddenly, the
assai l ant was caught hold by PW3 - Kunareshan. At this
stage A 2-Sundra and A. 3-Vasu reached the spot and they
caught PW3 presunably for attenpting to free their
associ ate A1l from the grip of PW3. A. 1- Babu
extricated hinself fromthe clutches of PW3. 1In the
meanwhi | e the deceased, having sustained a nminor injury
on his abdonen, started running away but he was chased
by A 1 Babu and succeeded in catching himand stabbed
him on the chest with a knife. It was a fatal blow
Wth that injury the deceased fell down. A 1-Babu then
ran away from the scene followed by the other two



appel I ant s.

Lokesh was then renoved to the nearby hospital
but he succunbed to his injuries on the same night. At
about 10.00 p.m PW1 lodged an F.I1.R  with the Police
Station. I nvesti gation was t aken up by
PW 18- K. Sannegowda and appellants were arrested on
2.8.1993, and after «conpleting it five persons were
charge-sheeted including the appell ants.
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Though many witnesses were exanined by the
prosecution we are only concerned with two eye w tnesses
who are PW1-Mhalingam and Pw. 3- Kumareshan. W have
narrated the prosecution story spoken to by those two
Wi t nesses. Even on a cursory look at the fabric of the
prosecution story we find it extrenmely difficult to
sustain the conviction of A 2-Sundra and A 3-Vasu with
the help of Sec.34 of the IPC. The only role attributed
to themis this:

They arrived at the scene at a tinme when A 1 was
being caught hold of by PW3. By then A 1 had already
inflicted one stab injury on the deceased. A 2 and A 2
separated PW3 and A 1 fromeach other, and thereafter
A.1 alone chased the deceased. There is no indication
any where in evidence that the chase was nade on the
instigation of the other two accused or that they did
anything to facilitate the further acts comitted by
A 1.

An order of acquittal made by the trial court in
favour of A 2 and A 3 has been reversed nerely on the
above role ascribed to themby the prosecution. Its
hard consequence was that those two were convicted of
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the offence under Sec.302 with the aid of Sec.34 of the
| PC. No court could have possibly convicted those two
accused on the fact situation in this case. W are

di stressed that the conviction against themwas passed
in such a situation by reversing the acquittal ordered
by the trial court.

But the position regarding A 1-Babu is totally
different. The role attributed to himis very serious.
At the sight of the deceased, A 1 whipped out his knife
and inflicted a stab injury on the stonmach and |Iater
when A 1 was freed fromthe clutches of PW3, he chased
the running away deceased and intercepted himand again
stabbed him this tinme the assailant inflicted the fata
stab on him If this version of the prosecution is true
then A. 1 cannot possibly escape fromthe conviction for
the of fence under Sec.302 of |PC

The above version had been spoken to by PW1 and
PW3 with al | the vivid details. They  were
cross-examined at Ilength in the trial court. The
Sessions Judge expressed the comment that they were
highly interested witnesses and hence their evidence was
not reliable. In what nanner they are interested as
agai nst the accused in the case is not understandable to
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us. If their friendship with the deceased was taken as
the ground for being dubbed as interested wtness, we
cannot approve the sane. Their friendship wth the
deceased was the cause of their presence at the shop of
the deceased on the night. That apart, it was not shown
by the defence as to what interest those two w tnesses
had for bringing the appellants to conviction in this
case. Hence the remark nade by the trial court that
those two witnesses were interested witnesses has to be
di sappr oved.

Anot her reason highlighted by the Sessions Judge
was this: According to PW3 Kunreshan when deceased was
brought to the hospital police reached the hospital and
he saw PW1 making a statenment to the police. Lear ned
Sessions Judge pointed out that if that be so the FIR
recorded at 10.00 p.m on the same night at the police
station at the instance of PW1 should be | ooked upon
with suspicion. The above reasoning of the Sessions
Judge is unworthy of any nerit. Even if PW3 had seen
some policenen at the hospital that need not be a sequa
to the police receiving any information about the case.
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Police an go to the Governnent hospital for a variety of
reasons and even if PW1 talked to one of them how coul d
that be a reason for holding that FIR would not have
been lodged at the police station before the Station
House O ficer? W have no doubt that the Hi gh Court has
correctly dissented f romthe above reasoning.

The third reasoning advanced by the Sessions
Judge, for, jettisoning the testinony of the two eye
witnesses is that PW12-Doctor (who conducted the
autopsy) noted sem -digested food materials in the
stomach of the dead body. Wy should those two eye
witnesses be disbelieved if the deceased had taken sone
food before those two witnesses reached his tailoring
mart ? The tinme for evacuation of fully digested food
materials from the stomach into the small intestine
woul d vary from person to person and al so dependi ng upon
f ood materials consuned, apart from nmany ot her
gastrol ogical factors. The nmere fact that sem -di gested
food nmaterials were found in the stomach of the deceased
cannot rule out the possibility of the deceased taking
food before the arrival of PW1 and 2 at the tailoring
mart. Even that apart, what is there to show that they
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would not have taken some food when they were in the
tailoring nart itself, or that the deceased al one woul d
have taken it during that tinme. Watever that be, the
reasoning built up on the strength of presence of
sem -digested food materials in the stomach of the
deceased is too fragile for the Sessions Court to reject
the testimony of two eye w t nesses.

The last attenpt nmde by M. K. Raj endr a
Chaudhary, |earned senior counsel for the appellants to
cast sonme doubt on the testinony of those two w tnesses
was by suggesting that deceased would have carried with
him the noney collected during the day and the key of
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the shop but those were not found with the deceased at
the time of the incident. W are not inpressed by the
said contention also. Firstly, no question had been put
to PW2-Prabhavathi as to the practice which deceased
m ght have been follow ng while returning hone.
Secondly there is no reliable material to show that
deceased had not possessed those two things at the tinme
of the occurrence. Hence the above argunent is too
insufficient for wus to throwthe testinony of the two
eye w tnesses overboard.
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The above discussion would lead us to the
conclusion that the High Court has meritoriously
interfered with the order of acquittal passed on the
first accused and convicted himof the offence under
Sec. 302 | PC

In the result we allow this appeal in favour of
A. 2-Sundra and A. 3-Vasu and set aside the conviction and
sentence passed on themand we acquit themand direct
them to be released forthwith fromthe jail unless they
are required in any other case. However we confirmthe
conviction and sentence passed on A1 and dismiss the
appeal as against him This appeal is disposed of
accordi ngly.

New Del hi; J.
Novenber 28, 2000. (R P. Set hi)



