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The appeal is allowed in terns of the signed order.
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1. The chal l enge in the present appea

i s against an order dated 9th February, 2011

passed by the High Court of Delhi in the

Second Appeal filed by t he plaintiff -
State Bank of Pati al a (for short "the
appel lant - Bank") by which the order of

the |l earned first appellate court and the

| ear ned trial Court hol di ng t he sui t
agai nst the guarantor to have abated was

uphel d.

2. The appel | ant - Bank, as t he

plaintiff, instituted a suit for recovery

of an amount of Rs.1,56,872.40 agai nst the

t wo def endant s, def endant No. 1 bei ng t he
Princi pal Debtor and the defendant No.2 the

guarantor. The defendant No.1 died on 18th

Cct ober, 2005 during the pendency of the

suit. Orders wer e passed by t he | ear ned
trial Court on 8th February, 2007 hol di ng

that the suit filed by the appellant - Bank

st ood abat ed agai nst t he def endant No. 2
al so. The aforesaid order was confirned in

first appeal and also in the Second Appeal

as noticed above.

3. The Hi gh Court in taking the view

whi ch is under chal | enge in t he pr esent
appeal has relied on t he provi si ons of
Section 134 of t he I ndi an Contr act Act,

1872 (for short "the Act") which enunerates
a situation when t he di schar ge of a

princi pal debtor operates as the discharge



of t he sur et y/ guarant or. On a

consi deration of the provisions of Section

134 and a decision of this Court in the

case of Sri Chand vs. Ms Jagdi sh Pershad

Ki shan Chand [ AIR 1996 SC 1427] the High

Court took the view that on the death of

the principal debtor the suit as a whole

woul d st and abat ed and, t herefore, t he
appel I ant - Bank woul d have no surviving

cause of action.

4. We cannot agree with the view taken

by the H gh Court. Under Section 128 of the

Act t he liability of t he surety is
co- extensive with that of t he princi pa
debt or. Section 137 of t he Act further
provi des that nmere forbearance on the part

of t he creditor to sue t he princi pa
debtor, in the absence of any provision to

t he contrary, woul d not di schar ge t he
surety. Secti on 134 of t he Act
contenpl ates di scharge of the surety either

on account of a contract bet ween
creditor and t he princi pal debt or
vVirtue of whi ch t he princi pal debt or

rel eased or by any act or om ssion of the
creditor whi ch in | aw oper at es

di scharge of the principal debtor

only in t he above t wo situations
cont enpl at ed by Secti on 134 of t he
t hat t he surety can be under st ood

di schar ged of hi s liability under

agreement/ contract. In Vi ew of

t he

by

t he

Act ,

be

t he

cl ear



provi sions of Section 134 of the Act and

those contained in Section 128 and Section

137, referred to earlier, we are of
view that the High Court was not right in

concl udi ng that the death of the principa

debt or, by itself, woul d operate as
di scharge of the surety. In this regard,
we al so t ook not e of t he fact t hat

reliance placed by the H gh Court on the

judgnent of this Court in Sri Chand vs. Ms

Jagdi sh Pershad Ki shan Chand (supra) is not

correct. In Sri Chand VS. M s Jagdi sh
Pershad Ki shan Chand (supra) this Court
had occasi on to I ay down t he

tests/circunstances in which an appeal can

be understood to have abated as a whol e.

The Hi gh Court hel d t hat t he first
situation contenplated in Sri Chand vs. Ms

Jagdi sh Per shad Ki shan Chand (supra),
nanely, "the Courts will not proceed with

an appeal (a) when t he success of t he
appeal may lead to the court’s coning to a

deci sion which may be in conflict with the

deci sion bet ween t he appel | ant and t he
deceased r espondent and, t her ef or e, it
would lead to the court’s passing a decree

which will be contradictory to the decree

whi ch had becone final with respect to the

sane subject matter between the appell ant

and t he deceased respondent” woul d apply.

We fail to see howthe first test |laid down

by this Court in Sri Chand vs. Ms Jagdish

t he

t he



Pershad Ki shan Chand (supra) can have any
application in the case of the death of the

princi pal debtor.

5. For the aforesaid reasons, we set

asi de t he order of t he Hi gh Court and
direct t hat t he pr oceedi ngs in t he sui t
shal | now reconmence agai nst t he

surety/ guarantor.

6. The appeal consequently st ands

allowed in terns of the above.

................... JJ.
(PRAFULLA C. PANT)
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