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IT E MNO 103 COURT NO. 8 DAT E D 5.2.2009  ..... contd.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeals are allowed in ternms of the signed order and the
order of the Division bench is set aside and the wit petitions by the
private respondents are di sm ssed. The validity of the Governnent



direction dated 11.8.1997 and consequential advertisenent is upheld.

( Ravi P. Verma ) ( I'ndu Satija)
Court Master Court Master
[ Signed order is placed on the file]
INTHE SUOP REMECORTO-INDI A
CVI LAPPELLATEJURI SDI CTI ON

CVvVI LAPPEAL NO 844- 846 OF 2002

SECRETARY, BARDOFBAS| CEDUICATI ON, UP ...
Vs.

RAJENDRASINGH & ORS
Respondent s

ORDER

Application for inpleadnment all owed. Heard.

2. These appeals relate to recruitnment to the post of Assistant
Teachers in primary schools run by the Board of Basic Education, Uttar
Pradesh, regulated by the U. P. Basic Education (Teachers Services)
Rul es, 1981 (‘Rules’ for short). The qualifications prescribed in Rule 8
of the said Rules, for appointnent to the post of Assistant Master in
Juni or basic Schools are as follows :

"Assi stant Master and Assistant M stress of Junior Basic

School s

Internediate Exa m n ation of the Board of Hi gh Court

and | nternedi ate Education, Utar Pradesh or any

ot her qualification recogni zed by the State

Government as equivalent thereto together with the

training qualification consisting of a Basic Teacher’s

Certificate, Hi ndustani Teacher’'s Certificate, Junior

Teacher’s Certificate, Certificate of Teaching or any

other training course recogni zed by the State

Governnent as equi val ent thereto.”
3. The appel | ant Board (‘Board for short) issued an adverti senent
dated 18.1.1997 inviting applications for the posts of Assistant Teachers
inits Basic Schools. The said advertisement reiterated the aforesaid
qualification of BTC, HTC, JTC certificate of teaching or other training

courses recogni zed by state governnment as equival ent thereto, (prescribed



under Rule 8) as eligibility criterion for recruitnment.

4, The private respondents in these appeal s have undergone a one

year Physical Education Course and possess CPEd Certifi cates. The
Basi c Teacher’s Certificate and other qualifications prescribed under

Rule 8 are two years training Courses. The CPEd was never recogni zed

by the State Government as equivalent to either BTC, HTC or JTC

prescribed as qualifications for the post of Assistant Teachers/ Ma sters.

5. On 23.3.1995, the State Governnent issued a direction under
Section 13 of the U.P. Basic Education Act, 1972 (‘Act’ for short) to the
Board that candi dates possessing CP Ed Certificate could be appointed in
the schools run by the Board by treating them as untrai ned candi dates

and provide training to themduring the course of their enployment. The
said letter further directed that the pay scale applicable to trained
teachers shoul d be extended to such appointees only after they undergo
training and necessary exam nation. The letter also infornmed that the
State CGovernnent had taken a decision to close training of the CP Ed in

the State fromthe 1996- 97 Session
6. The State Governnent issued another direction dated 28.2.1996

under Section 13 of the Act superseding the Governnent Order dated
24.8.1978 which had recogni zed the CP Ed Certificates issued by Shri
Hanuman Vyayam Prasar ak Mandal , Anravati, Mahar ashtra as

equivalent to CPEd Certificate issued by the State of Utar Pradesh

Consequently, it was informed that CPEd Certificate issued by the
Anrawati Institute will not be recognized.
7. In view of the directions contained in Government order dated

23.3.1995, the applications fromprivate respondents who possessed only
CPEd Certificates were entertained for the post of Asstt. Teachers agai nst
the advertisenent dated 18.1.1997. The private respondents allege that a
select list was al so prepared, which contained their nanes. The sel ect

list, was, however, not given effect.

8. On 11.8.1997, the State Governnent in supersession of the



earlier orders, directed that posts of Assistant Teachers in the Basic
School s run by the Board shall be filled up, only by those candi dates who
are BTC trained fromU P. Governnent Training Institutes or those

possessing HTC/ J C T / Teacher’'s Certificate. The said order cancelled the
equi val ence given to other training courses. The said order dated

11.8.1997 contains a specific direction that the appointnent to the posts

of Assistant Teachers in the schools run by the Board shall be made only

in accor dance with t he Rul es, by candi dat es possessi ng
BTC/ HT C/ J CT/ Teaching Certificate. According to the governnment, the
said direction dated 11.8.1997 was issued to give effect to the NCTE

gui del i nes and t he Rul es. In view of the said direction, the Board
abandoned the process of selection comenced in pursuance of the

advertisement dated 18.1.1997 and issued a fresh advertisement dated
17.8.1997 restricting the qualifications to what was stated in the
direction dated 11.8.1997. It also nade it clear that those claining the
benefit of equivalence or those with CPEd Certificate were not eligible for

the post of Assistant Teachers.

9. Somre of t he CP Ed candi dat es from Anrawati Institute
approached the All ahabad Hi gh Court and a | earned Single Judge by

O der dated 11.2.1997 held that CPEd candi dates, either fromthe State
run institutions of Utar Pradesh or from Anrawati, should not be

treated as disqualified for appointnment as Assistant Teachers, until the
CPEd course is brought to an end in terns of the G O dated 23. 3. 1995,
that is fromthe sessions 1996- 97 and consequently, the wit petitioners
therein had to be considered for appointnent. Wen another batch of
petitions filed by sonme other CPEd candi dates cane up before another

| earned Single judge of the High Court, he did not agree with the
reasoni ng of the order dated 11.2.1997 and referred the matter to a

Di vi sion bench by order dated 10.7.1997. In the reference order, it was
observed that the Government direction dated 23.3.1995 was not of any
assi stance to the candidates, as the Rules contenplated only trained
teachers, that is teachers possessing BTC or other equivalent training
bei ng considered as eligible and there was no question of giving

appoi nt nent to candi dates who did not possess the qualification



prescribed under Rule 8 of the Rules. Anot her | earned Single Judge

who considered the matter after the i ssue of the Governnent direction

dated 11.8.1997 nmade an order dated 23.8.1998 in anot her batch
quashi ng t he Gover nnent direction dat ed 11. 8. 1997 and t he
consequenti al advertisement dated 17.8.1997 and directed that all

candi dat es who had obtained CP Ed Certificates prior to 6.8.1997 should
be considered for appointnent to the post of Assistant teachers in Basic

School s.

10. The appeals fromthe orders dated 11.2.1997 and 23. 8. 1998 of
the two | earned Single judges and the wit petitions referred to a |arger
Bench by another |earned Single Judge, were all considered by the

Di vi si on bench. By the inpugned order dated 26.6.2000, the Division
Bench directed that CP Ed candidates trained in the institutions run by
the state, or institutions recognized by state or trained fromany other
institutions which had been recogni zed equi val ent to CPEd Course of
Uttar Pradesh should be considered for appointment in terns of the
Governnent orders dated 23.3.1995 and 28.2.1996. The D vision Bench

al so directed that CPEd candi dates who have obtained certificates from
Antawati Institute should also be considered on the basis of the
judgnent dated 11.2.1997 of the learned Single Jude. The said judgnent

is challenged in these appeal s.

11. Though the Division Bench not ed t hat CPEd was never
recogni zed by the State Governnment as equivalent to BTC, HIC or JTC, it

was of the view that having regard to the directions contained in the

Governnent |etter dated 23.3.1995 issued under Section 13 of the Act,

candi dat es who possess CPEd Certificates were eligible to be considered

as untrai ned candi dates, who, on sel ection and appoi nt nent shoul d be

subjected to training. But the Division Bench overl ooked the fact that
t hough t he gover nnent direction dat ed 23. 3. 1995, may appl y to

advertisement dated 18.1.1997, the said direction dated 23.3.1995 was
revoked and superseded by the subsequent government direction dated

11. 8. 1997. The Governnent direction dated 11.8.1997, is a policy
formul ated in pursuance of NCTE gui delines, to nmake appoi ntnments only

in accordance with the rules, without relaxations. It did not suffer from



any infirmty. When the said direction was received, the Board
apparently decided not to proceed with the sel ection process comenced

i n pursuance of the advertisenent dated 18.1.1997 and issued a fresh

adverti senent dated 17.8.1997, which it was entitled to do. It is now

well settled that nerely because a candidate is eligible when the

advertisenment was issued or that a candidate’s name is included in the
selection list does not confer any right to the candi date to be appoi nted.

It is also well settled that it is for the rule making authority or the

appoi nting authority to prescribe the qualifications for recruitnent and
courts will not interfere with the qualifications prescribed by such

authority. In this case, the Board decided not to pursue the recruitnent
adverti senent dated 18.1.1997 for good and valid reasons and issued a

fresh advertisement dated 17.8.1997 in terns of the direction dated

11.8.1997. Therefore, the issue whether the CP Ed Certificate candidates

who applied against the adverti senent dated 18.1.1997, were eligible or

not , with ref erence to t he sai d super seded adverti senent dat ed
18. 1. 1997, becones acadenic. The Hi gh Court could not have, therefore,

directed that the CP Ed Certificate candi dates be considered in terns of

t he gover nment directions dated 23.3.1995 after t he Gover nment
direction dated 11.8.1997. In the view we have taken, it is not necessary

to exanine the other question as to whether the governnment, by an
executive order, can direct the Board to deviate fromthe qualifications

prescribed by the rules.

12. The appeals are, therefore, allowed and the order of the Division
bench is set aside and the wit petitions by the private respondents are
di smissed. The validity of the Governnment direction dated 11.8.1997 and

consequential advertisenent is upheld.

13. We may, however, nmaeke it clear that if any candidate with CP Ed
Certificate had al ready been appointed by virtue of any interimor fina
order of the Hi gh Court, and continues to be in appointnment even as on
date, after undergoing training as stated in the Governnent directions
dated 23.3.1995, his service may not be terminated nmerely on the ground

that the said Government direction was superseded by the Governnent



direction dated 11.8.1997.

J
[R V. Raveendran]

J
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