@ I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 3175 OF 2007

M S. MOSER BAER | NDI A LTD. ... Appell ant
VERSUS
COWM SSI ONER OF CUSTOMVS, NO DA ... Respondent
ORDER

The appel | ant -assessee is engaged in the nmanufacture
of CD (Recordable) and CD-ROM falling under Chapter Heading
85 of the Central Excise Tariff Act, 1985. It is a 100%
EQU unit and with that character, the appellant is entitled
to inmport raw nmaterial as well as capital goods and other
goods specified in the EXIM policy and Custom Notification
No. 53/97-Cus dated 03.06. 1997 wi thout paynent of duty. It
is also an adnitted case that as a 100% EQU, the appel | ant
is also entitled to procure raw nmaterials, capital goods
and all other goods specified in the EXIM policy under the
Exci se Notification No. 1/95-CE dated 04.01.1995 without

payment of excise duty under CT3 certificate.

It had inported certain materials, viz., Epoxy Resin,
Pyrolitic Reflective Toughened gl ass, Silicon Adhesive and
sealant, cold rolled MS. Dec Profile Sheets, etc., after
t aki ng per ni ssi on from t he Devel opnent Conmi ssi oner
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The case of the appellant was that the aforesaid goods

were for captive use which were required for the purpose of
manuf acturi ng CD (Recordabl e) and CD-ROM and were also to
be used in connection with the production of the aforesaid

itens and t her ef or e, no duty was pai d. The Revenue



however , was of t he opi ni on t hat somne duty free items
clainmed by the appellant as capital goods were used for

construction and decoration of t he factory bui | di ng and
therefore, were not entitled to the exenption in terns of

Notification No. 53/97-Cus or Notification No. 1/95-CE It
resul ted in t he i ssuance of Show Cause Noti ce dat ed
27.03. 2002 and the dermand nentioned in the said notice was

confirmed after hearing the appellant. The Conmi ssi oner

also confirmed the said demand. Even the Customs, Excise

and Service Tax Appellate Tribunal (hereinafter referred to

as " CESTAT) has af firmed t he or der of t he authorities
bel ow t her eby di smi ssi ng t he appeal of t he appel | ant
her ei n. However, insofar as the penalty that was inposed

by the Adjudicating Authority is concerned, that has been
set aside by the CESTAT on the ground that the declaration
submitted by t he appel | ant was bona fide and not

cont unaci ous.

W would also like to state here that the Show Cause
Notice dated 23.07.2002 was beyond the normal period of
limtation prescribed under Section 28 of the Custons Act
and therefore, provisions of proviso to that Section was
C. A No. 3175/2007

2invoked to claimthe extended period of limtation. The
appel l ant had specifically raised the issue that the notice
was tinme barred and it was not perm ssible for the Revenue
to seek shelter under the proviso to Section 28 inasnmuch as
there was no nmisdeclaration or mnisstatement on the part of
the assessee-appellant in the declaration that was filed by

it while clearing the aforesai d goods.

The aforesaid plea of the appellant contendi ng that
the Show Cause Notice was tine barred is rejected by the

CESTAT in the follow ng words: -

"18. It is also seen that the appell ants have
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executed bond to conply with all the conditions of
the two Notifications and for proper use of the said
goods. As per the ternms and conditions of the bond,
the appellants are bound to pay the duty occurring
on account of any flout, if noticed subsequently, of
provisions of Notifications. Hence the demand made
inthis case is not hit by any tine bar."

In order to determ ne the aforesaid issue, it would be

necessary to traverse through Exenption Notification No.
53/ 97- Cus. dat ed 03. 06. 1997 as anended from
Rel evant portion thereof with which we are concerned reads

as under: -

"I'n exercise of the powers conferred by sub-section
(1) of Section 25 of the Custons Act, 1962 (52 of
1962), the Central Governnent being satisfied that it
is necessary in the public interest so to do, hereby
exenpts goods specified in t he Tabl e bel ow
(hereinafter referred to as the goods), when inported
into India, or procured froma Public Warehouse or
Private Warehouse appointed or |icensed, as the case
may be, under section 57 or section 58 of the said
Custons Act, for the purpose of manufacture of
articles for export out of India, or for being used
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in connection with the production or packaging or job
work for export of goods or services out of India or
for trading of goods for export out of India as
referred to in paragraph 9.21 of the Export & Inport
Policy, 1997-2002 notified by the Governnent of India
under the Mnistry of Commerce Notification No. 1/97
dated the 31st March, 1997, as anended fromtinme to
time (hereafter referred to as the said Export and

| nport Policy) by hundred percent Export Oiented
Units approved by the Board of Approvals for hundred
percent Export Oriented Units, appointed by the
notification of Government of India in the Mnistry
of Industry, Departnent of Industrial Policy and
Pronotion or the Devel opnent Conmm ssi oner concer ned,
as the case nay be, for this purpose (hereinafter
referred to as the said Board), fromthe whol e of
duty of custons |eviable thereon under the First
Schedul e to the Custonms Tariff Act, 1975 (51 of 1975)
and the additional duty, if any, |eviable thereon
under section 3 of the said Custons Tariff Act

subject to the following conditions......

A reading of t he af oresai d notification

mani fests that it is not necessary that the naterial which
is inported into India has to be used in the manufacture of
articles which are to be exported out of India.

the said material is used "for the purpose of manufacture
of articles" or "for being used in connection with the

production or packaging or job work", the same shall stil

tinme tinme.

clearly

Even i f



be covered by the aforesaid notification and thus woul d not

attract any custons duty. The table which nentions the

goods that are entitled to exenption specifically include

"capital goods". It coul d not be di sput ed t hat t he

af oresai d good were inported by the appell ant-assessee for

construction of its unit fromwhere the goods neant for

export were to be nmanufactured and therefore, these goods

are in the nature of capital goods. We, therefore, hold
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that the CESTAT is not right in taking a contrary view and

denying the benefit of the aforesaid Exenption Notification

to the appellant.

Even on the question of limtation, we do not agree
with the view taken by the CESTAT. No doubt, the appell ant
had furni shed the bond. However, the extended period of

limtation could have been invoked if the goods meant for

t he

t he

ar e

particul ar pur pose wer e not consuned and used by
assessee itself and instead, the assessee had diverted the

sai d goods in the donmestic market by sale thereof to third

parties. In such a situation, naturally there would have

been infraction of the bond in question and the Revenue was

entitled to i nvoke t he | ar ger peri od of limtation
However , in t he i nst ant case, goods wer e used for
purpose for which they were inported. This is accepted
even by the CESTAT and on this very ground, insofar as the

penalty is concerned, the sane has been set aside. Once,
that is done by the CESTAT, it had its inplication on the

issue of limtation as well. It, thus, turns out to be a

case where there is no willful misdeclaration, mnsstatenent

or diversion of the goods in question. As stated above,

t he goods are used for t he pur pose for whi ch t hey
i mport ed. If the perception of the Revenue was that these

are not captive goods or the benefit of Notification No.

53/ 97 is not avail abl e to t he assessee, t he peri od

of
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limtation started at the threshold and therefore, on the

No. 3175/2007
facts which were known to the Revenue the Show Cause Notice
coul d have been issued within a normal period of limtation
prescri bed under Section 28 which was six nonths at the

rel evant tine.

The appeal , t hus, succeeds bot h on t he ground
limtation as well as on nerits and is hereby, allowed

setting aside the order of the CESTAT.

of

........................ , J.
[ AK SIKR ]
........................ , J.
[ ROHI NTON FALI NARI MAN ]
New Del hi ;
Cct ober 07, 2015.
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Civil Appeal No. 3175/2007
M S. MOSER BAER | NDI A LTD. Appel | ant ('s)

COWMWR OF CUSTOVB, NO DA

VERSUS

(Wth appln. (s) for pernission to place addl. docunents on record
and office report)

Date : 07/10/2015 This appeal was called on for hearing today.
CORAM :

HON BLE MR JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROH NTON FALI NARI MAN

For Appel |l ant(s)

For

M. V. Sridharan, Sr. Adv.

M . S. Vasudevan, Adv.

Ms. Nupur Maheshwari, Adv.

M. M P. Devanath, Adv.
Respondent ( s)

M. A. K Panda, Sr. Adv.

Respondent ( s)



M. Subas C. Acharya, Adv.
Ms. Sunita Rani Singh, Adv.
M. B. Krishna Prasad, Adv.

UPON hearing the counsel the Court nade the follow ng
ORDER

Appl i cation for per m ssi on to pl ace addi ti onal

docunents on record is all owed.
The appeal is allowed in terns of the signed order.

(Ni dhi Ahuj a) (Renu Di wan)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]
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