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UPON hearing counsel the Court made the follow ng
ORDER
The appeals are allowed in ternms of the signed order.

( Sar oj bal a) (Kanwal Si ngh)
PA to Addl. Registrar Court Master(The signed order is placed o
n the file)
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State of Rajasthan & Os. Appel | ant ('s)
Vs.

Joshna Jonadhan Respondent ( s)
ORDER

These appeal s have been preferred by the State of Rajasthan agai nst the judgnment and order da

ted 5.12.1997 passed by a Division Bench of the Rajasthan H gh Court. The dispute relates to

the nursing services of the State which are governed by Raj asthan Medical & Health Subordinate
Servi ce Rules, 1965,
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including Auxiliary Nurse Mdwi fe(ANM and the respondents. 1In the year 1982, an anendnent o
f Rule 4 in Part Il was nade pertaining to the cadre strength and its conposition. As a conse
quence thereof cadre of Goup A-1(Health side) seens to have been constituted (conbined nale
and femal e cadres). The designati on ANM has been changed to the health worker (fenale). The a
uxiliary nurse mdw fe(ANM were put under the said group on the health side. It further tran
spires that the nedical side was nade a separate group and it consisted of those who had done
the nursing course qualification prescribed for the purpose. The association of ANMs challe
nged the 1982 Amendnment to the Rules by which they were placed on the health side, by filing
a wit petition. The said wit petition, however, was withdrawn sone tinme in 1994. A Iliber
ty however was reserved for themto challenge it again if they so choose. Consequently, the
second wit petition was filed in 1996 by the respondents and sone others. Al the wit petit
i ons had been dism ssed by the Learned Single Judge by judgrment and order dated 18.2.1996
The anmendnment to the Rules, grouping health side of the nursing services was upheld including

its all consequences.
The main grievance of the respondents seens to be that the chances of pronotion are not equa
and sone of the respondents could have been pronoted to the next higher post on
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the medi cal side, had the selection been held in tinme and pronotions were accordi ngly nmade but

before that could happen amendnment of 1982 was effected. Yet another difficulty which has be
en indicated by the | earned counsel for the respondents is that health workers (female) are |
able to be posted in different places in the State, including the villages. W do not think t
hat any wei ght can be attached to such an objection. On behal f of respondents a decision
of this Court in the case of Chairnman, Railway Board and Gthers vs. C. R Rangadhanai ah and O he
rs 1997(6) SCC 623 has been referred. On this basis, it has been argued that accrued benef
its could not be taken away or altered. The |earned counsel for the appellant rightly submnit
s that the aforesaid decision of this Court is not applicable to the facts of the present case

In the aforesaid decision, by neans of anendnent the pension of retired enployee was be

ng affected. The allowances was considered to be part of enolunents and was taken into
account for calculation of the pension. It was held that by lowering the running allowa
nce which could be taken into account for pension it could af fect those who have retired

prior to the change made and it wuld have the effect of reducing the amunt of pe
nsion which was not perm ssible. W do not find any such situation involved in the

S case in
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hand. So far as the subnission nmade on behal f of the respondent that had tinely pronotions be
en nade before 1982 as due, the respondents may have had chances to be pronoted on the nedica
| side but besides this submission no facts have been placed before us to establish or denonst
rate that the respondents woul d have been within the zone of consideration and had certain cha
nces of being pronoted. My be, on the higher Ievels, the chances of pronotions may not be
the sane as on the nedical side but the appellate court, taking into consideration the facts f
ound that the ANMworking at the time when 1982 anendnent was nade they were placed in the
same scale with a changed designation of health worker (fenale) on the health side. Therefo
re, at that point of tine they were not affected in any manner. As indicated earlier the appe
Ilate court has also upheld the amendnment of 1982 which has not been challenged by the respon
dents by filing any appeal. Therefore, so far as the question of validity of amendment of 198
2 is concerned it is a closed chapter. It cannot be re-opened at this stage in the appeal pr
eferred by the State of Rajasthan
The grievances of the appellant is that while upholding the validity and t he anendnent, the
Di vi sion Bench has provided that the respondents should have a right to exercise option wthi
n specified time fixed by it and if such option was exercised, ANV woul d be retained on the
medi ca
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si de. The rules do not provide for any option which my be exercised by ANV for being reta
ined on the nedical side. The auxiliary staff has been placed on the health side therefore,

there was no occasion for any provision for option for ANMs to be retained on the nedical si



de. It was also indicated that qualification for ANM and the nursing side, are also differen
t. The Division Bench was not right in carving out a provision and conferring a right on the
respondents to exercise their option by making choice as to whether they would like to be re
tained on the nedical side or not . Such provision has been nade wi thout any |egal sanction
We, therefore, find that the ’'option’ provision nade in the order passed by the Division Be
nch i s not sustainabl e.
In the result, we allow the appeals and set aside that part of the inpugned order which provi
des for options to be exercised by the respondents to be retained on the nedical side. There
woul d, however, be no order as to costs.

( ARUN KUMAR)

NEW DELH
AUGUST 21, 2003.



