\ 232x I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 2763 COF 2012
(Arising out of SLP(C) No.14028 of 2011)

mangal sen L Appel | ant

ver sus

State of U P. and another ... Respondent

ORDER

Leave granted.

Whet her the proceedings initiated by the Conpetent Authority
under the Urban Land (Ceiling and Regul ation) Act, 1976 (for short,
‘“the 1976 Act’) determi nation of the surplus |land of the appellant
abated with the conming into force of the Uban Land (Ceiling and
Regul ati on) Repeal Act, 1999 (for short, ‘the 1999 Act’) because
possession of the surplus |and had not been taken is the question
which arises for consideration in this appeal filed against order
dated 15.2.2011 passed by the Division Bench of the Allahabad Hi gh

Court in Wit Petition No.23229/2008.

The appellant is the owner of |and conprised in Khasra Nos.
296, 534, 535 and 559, Village Haru Nagl a, Pargana and Tehsi
Bareilly. After enforcenment of the 1976 Act in the State of Uttar
Pradesh, he filed a declaration under Section 6(1) of that Act.
The Conpetent Authority prepared draft statement and issued notice
under Section 8(3) proposing to declare 7337.39 square neters as

surplus | and. The appellant filed objections dated 16.12.1981 in
the formof an affidavit along with copy of an application nmade by

hi m under Section 20 for grant of exenption on the ground that he
and his famly is solely dependent on the agricultural operations

bei ng undert aken by them After consi dering the sane, t he
Conpetent Authority passed order dated 18.5.1982 under Section 8(4)

and confirmed the draft statenent. However, the concerned officer

stayed t he acquisition pr oceedi ngs on t he premni se t hat t he

application filed by the appellant under Section 20 of the 1976 Act



was pendi ng consi deration

The order passed by the Conpetent Authority under Section 8(4)
of the 1976 Act was foll owed by notifications dated 24.8.1982 and
17.7.1985 issued under Section 10(1) and 10(3) respectively.
the second notification, it was declared that the surplus land wll

be deenmed to have vested in the State. On 20.2.1986, the Conpetent

By

Aut hority i ssued notice to t he appel | ant under Section 10(5)

requiring himto handover possession of the surplus land within 30

days with an indication that if he fails to do so, proceedings wll

be initiated under Section 10(6). It is not clear fromthe record
whet her or not the notice was served upon the appellant, but this

much is evident that after a long tine gap of three years and four

nmont hs, Tehsi | dar, Bareilly pr epar ed Possessi on Certificate

(Dakhal nama) dated 30.1.1990 to show that possession of the surplus

| and had been taken in the presence of one Horilal. After anot her
10 years, the Conpetent Authority issued notice under Section 11(8)

of the 1976 Act for the purpose of determ ning the conpensation

payabl e in respect of the surplus |and.
The appellant filed Wit Petition No. 23229/2008 for quashing

order dated 18.5.1982. He pl eaded that even though the Competent

Authority had passed an order under Section 8(4), possession of the

surplus land continued with himand it was only in April, 2008 that

an attenpt was made by the revenue officials to di spossess him

conmpel ling himto approach the Court. He further pleaded that
Dakhal nana dated 30.1.1990 does not bear his signatures and the

land was still in his possession. Anot her plea taken by the
appel l ant was that the provisions of the 1976 Act could not have

been i nvoked by the Conpetent Authority because he was using the

I and for agricultural purposes and the application filed by him

under Section 20 of that Act was still pending.

In the witten statenment filed on behalf of the respondents it
was pl eaded that the appellant was guilty of laches inasnuch as he
had approached the Court after 26 years of the passing of order

under Section 8(4) of the 1976 Act. They al so pl eaded that the



wit petition was liable to be dism ssed because the appel |l ant had

fail ed to avai | t he statutory alternative r emedy of appea
avail abl e under Section 33 of t he 1976 Act . The respondents
controverted t he appel lant’s assertion t hat he was still in

possession of the surplus | and and pleaded that after the issue of
notification under Section 10(3) of the 1976 Act, the Conpetent

Aut hority had taken possession on 30.1.1990.

The Division Bench of the High Court adverted to the factua
matri x of the case, noticed Sections 3 and 4 of the 1999 Act,

referred to the judgnent of this Court in Mukarram Ali Khan v.
State of U P. (2007) 11 SCC 90 and the judgnment of the Division

Bench of the H gh Court in Babu Chand v. State of U . P., 2009 (75)
ALR 873 and declined to entertain the appellant’s prayer by making
the foll owi ng observations:

"From a perusal of the record it appears that after
due Notification under Section 10(1) dated 6.4.1985
and decl aration under Section 10(3) on 6.11.1985 a
notice for possession under Section 10(5) of the Act
was issued on 20.2.1986 and an authorization to the
Tehsildar by the conpetent authority was also given in
this regard on 17.7.1985 itself (sic). So the
procedure prescribed under Section 10 of the Principa
Act has been fully conplied with. The possession has
been taken w thout any resistance by the petitioner,
obvi ously under the cover of Dakhal nama (possession
menp) signed by a witness and authorized officer
concerned on 30.1.1990.

Therefore, we are of the considered view that
according to the procedure prescribed the circle has
been conpl eted and the proceeding for declaration of
the excess | and and taking over possession, deened as

wel | as actual physi cal possession al so st ood
concl uded much before the Repeal Act cane into force."

Shri Ranjit Kumar, |earned senior counsel appearing for the
appel l ant argued that the proceedi ngs held under the 1976 Act will
be deened to have abated because even though order dated 18.5.1982
was passed under Section 8(4), t he physi cal possessi on of t he
surplus land continued with his client and he has been cultivating
the sane. Learned senior counsel invited our attention to the
certified true copy of Khasra of the year 1398 Fasli to show that
the appel l ant had cultivated 2 parcels of land in 1991 and argued

that the Division Bench of the High Court comitted serious error



by holding that the appellant is not entitled to the benefit of the

1999 Act because possession of the surplus |and had been taken on
30. 1. 1990. Shri Ranjit Kumar poi nt ed out t hat t he Possessi on

Certificate (Dakhal nama) does not bear the signatures of the person
who is said to have delivered the possession and argued that the
docunent prepared by the revenue officials after 3 years and 4

mont hs of the issue of notice under Section 10(5) could not have
been relied upon by the High Court for recording a finding that
possession of the surplus | and had been taken in 1990, nore so,
because the respondents did not produce any evidence to show t hat
the appel | ant unaut hori sedly occupied the | and after 30.1.1990.

Lear ned seni or counsel then argued that the exercise undertaken by
t he revenue officials for preparing t he Possessi on Certificate
shoul d be treated as farce because notice issued by the Conpetent
Aut hority under Section 10(5) was not served upon the appellant.
Shri Ranjit Kumar also referred to the concl udi ng paragraph of
order dated 18.5.1982 and submitted that possession of the surplus
| and coul d not have been taken by the respondents because the
application filed by the appellant under Section 20 of the 1976 Act

had not been decided till 30.1.1990 or any tinme thereafter.

Shri S. R Singh, |earned senior counsel appearing for the
respondents supported t he i mpugned or der and ar gued t hat t he
appel I ant cannot claimthe benefit of the 1999 Act because with the
i ssue of notification under Section 10(3) of the 1976 Act, the
surplus land automatically vested in the State. Lear ned seni or
counsel ar gued t hat t he appel lant’s chal | enge to or der dat ed
18.5.1982 was highly belated and the Hi gh Court did not commit any

error by refusing to nullify the proceedi ngs held by the Conpetent
Aut hority under the 1976 Act. Shri Singh submitted that possession

of the surplus | and was taken after issuing notice to the appellant
under Section 10(5) of the 1976 Act and he cannot take advantage of
the delay which occurred in the taking of possession of the surplus

| and. Learned counsel then submtted that the appell ant appears to
have unaut hori sedly taken possession of the surplus | and after

30. 1. 1990, i.e., t he dat e on whi ch Possessi on Certificate was



prepared by the revenue officials and argued that such an illega
act cannot clothe himwith a right to seek relief under Article 226

of the Constitution

In the context of the subm ssions/argunment made by the | earned
counsel for the parties, we repeatedly asked | earned seni or counse
for the respondents to show when the notice issued under Section
10(5) was served upon the appellant and whether any intimation was
given to himby the revenue officials that they were intending to
t ake possession of the surplus land on 30.1.1990. W al so asked the
| earned seni or counsel whether any evidence is available with the
respondents to prinma facie prove that the appellant had illegally
t aken possession of the surplus land after 30.1.1990. In reply,

Shri S. R Singh very fairly stated that the record nmade avail abl e

by the respondents do not contain any evidence to prove that the

notice i ssued under Secti on 10(5) have been served upon t he
appel lant or that he had illegally occupied the surplus |and after
30. 1. 1990.

In our view, the Division Bench of the H gh Court should have

call ed upon the respondents to produce evidence to show that the
notice issued by the Conpetent Authority under Section 10(5) had

been served upon the appellant and also explain the long tine gap

of 3 years and 4 nonths between the issue of notice under Section

10(5) and preparation of t he Possessi on Certificate and
produce sonme evidence to show that the appellant had illegally /
unaut hori sedl y t aken possessi on of t he sur pl us | and

30.1.1990. Unfortunately, the Division Bench of the H gh Court did
not undertake that exercise and dismi ssed the wit petition by
erroneously assum ng that possession of the surplus |and had been

taken on 30.1.1990.

A reading of the xerox copy of the Possession Certificate,
whi ch has been placed on record along with the counter affidavit
filed on behal f of respondent nos. 1 and 2, shows that signatures
of the same person appear at two pl aces. W have tallied these

signatures with the appellant’s signatures on the Vakal at nama and

al so

after



are satisfied that neither of the two signatures on the Possession

Certificate are of t he appel I ant. Thi s give sufficient
credibility to the appellant’s assertion that he had not given

possessi on of t he sur pl us | and on 30.1.1990 and conti nued to

cultivate the sane.

In view of the above discussion, we hold that possession of
t he sur pl us | and had not been t aken on 30.1.1990 or anytime
thereafter and with the coming into force of the 1999 Act, the
proceedi ngs held by the Conpetent Authority under the 1976 Act

abat ed.
We may add that the manner in which the Conpetent Authority

and the respondents exerci sed power under the 1976 Act |eaves nuch

to be desired. Till t he st age of i ssui ng notification under
Section 10(1), the concerned authority had acted with sufficient

pr onpt ness but, thereafter, ever ybody went in sl unmber . The
notification under Section 10(3) was issued after a gap of alnost 3

years. The notice under Section 10(5) was issued after another 7

mont hs but was not served upon the appellant. The Possessi on
Certificate was prepared after a tinme gap of 3 years and 4 nonths

and notice under Section 11(8) was issued after nore than one

decade. Not only this, the application filed by the appellant

under Section 20 was not decided till the filing of the wit

petition in the year 2008.

In the result, the appeal is allowed, the inmpugned order is
set aside and it is declared that with the coming into force of the
1999 Act, the proceedings held by the conpetent authority under the
1976 Act , in rel ation to appel lant’s I and, st ood abat ed. The

parties are left to bear their own costs.

( SUDHANSU JYOTI MJKHOPADHAYA)
NEW DELHI ;
MARCH 12, 2012.
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).14028/2011

(From t he judgenent and order dated 15/02/2011 in WPC
No. 23229/ 2008 of The H GH COURT OF JUDI CATURE AT ALLAHABAD)
MANGAL SEN Petitioner(s)
VERSUS
STATE OF U.P. & ANR Respondent ( s)
(Wth appln(s) for permission to raise addl . gr ounds and file

addl . docunent and of fice report)

Date: 12/03/2012 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE G S. S| NGHVI
HON BLE MR JUSTI CE SUDHANSU JYOTI MUKHOPADHAYA
For Petitioner(s) M.Ranjit Kumar, Sr.Adv.
Ms. Garima Prashad, Adv.
For Respondent (s) M .S. R Singh, Sr.Adv.
M . Manoj K. Dwi vedi, Adv.
M. Qunnam Venkat eswara Rao, Adv.
UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.
The appeal is allowed in terns of the signed order.
(Satish K Yadav) (Phool an Wati Arora)
Court Master Court Master

( Signed order is placed on the file )



