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Hon’ bl e Dr. Justice Arijit Pasayat
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Leave granted.

The Appeal is dism ssed. There shall be no
order as to costs.
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Dr. ARI J I TPASAYAT, J.

1. Challenge in this appeal is to the judgnent of the Customs Excise
and Gold Control Appellate Tribunal, New Del hi (in short the *CEGAT ). By

the i mpugned order the application filed by appellants seeking wai ver of the
pre deposit of duty ampunt of Rs.42,90,226/- and penalty of Rs.20, 00,000 /-

confirmed by the Conm ssioner of Customs. The Hi gh Court directed deposit

of Rs.42,00,000 /- on or before 30.7.2002. Si nce the anpbunt was not

deposited by order dated 7.10.2002, the appeal was di sm ssed.

2. Learned counsel for the appellant subnitted that the CEGAT did

not consider the various questions in its proper perspective. The appellant

was entitled to the benefits of Rule 16(a) of the Custons and Central Excise

Duties Drawback Rules, 1995 (in short the ‘Rules’) and, therefore, the

direction given by the CEGAT was not in order

3. Learned counsel for the respondent on the other hand subnitted

that the appellants have been adopting various dilatory met hods and have

dragged on the whole matter for nearly eight years and no interference is

called for in a matter of this nature.

4. A brief reference to the factual scenario needs to be noted. The
Tribunal noted with reference to the orders passed by the departnental
authorities that the position was as foll ows:

"The per usal of t he i mpugned order shows t hat t he recovery
Rs. 42,90, 226/ - had been ordered to be nmade fromthe appellants as they
wongly got this ampbunt as draw back on the basis of 11 shipping bills vide
whi ch the export consignnents valued at Rs. 2,54,30,211/- were sent by them
but the sale proceeds of those consignnents have not been so far realized by
or on behalf of the appellants in India, within the period all owed under the
Forei gn Exchange Regul ati on Act. Therefore they were asked to pay back the
amount of the draw back under Section 142 of the Custons Act. The | earned

counsel has not contested the correctness of the inmpugned order on nmerits on

of



any material on record. He has adnmitted that the sale proceeds of the
consi gnment had not been repatriated in India so far and that the appellants

had avail ed the drawback of the disputed anount. Therefore, prinma facie, we

do not fine any case in favour of the appellants for allowing themtotal waiver
of the pre deposit of the drawback anount as well as the penalty anount.

However keeping in view the facts and circunmstances of the case, and the
financial hardship of the appellants as pleaded by the | earned counsel, we
direct the appellants to nake pre deposit of the draw back amount of Rs. 42

| akhs on or before 30.7.2002. On making this deposit, the requirenent to
pre deposit the bal ance drawback anmount and the penalty anount shall stand

wai ved and recovery stayed till the disposal of the appeal. However, it is
made clear that if the terms of this stay order are not conplied with within
the stipulated period, then their appeal shall be |iable to be disn ssed under
Section 129B of the Act."

5. As noted above the tine was given to deposit Rs.42,00,000/- on or
before 10.7.2002. A wit petition was filed against the order of CEGA T i.e.
Wit Petition No. 4053 of 2002. The High Court disposed of the wit petition
extending the time for making deposit till 30.9.2002 and directed to file
conpliance before the CEGAT on 7.10.2002. On 7.10.2002 an application for
extension of time was filed before CEGAT stating that the appellants were
taking steps to file a review recall application of the order passed in the Wit
Petition. The Review Petition is stated to have filed on 11.10.2002. On

22.10. 2002 anot her application for extension of time was filed or stated to

have been fil ed. The Review petition was di snmssed as withdrawn on
17.12. 2002.
6. It is stated by | earned counsel for the appellant that |iberty was

granted to nove anot her appropriate application seeking nodification of the

order dated 2.8.2002. On 20.10. 2002, CEGAT di smi ssed the appeal on the
ground that the order passed by the CEGAT and the extended tine granted by

the H gh Court to make the deposit were not complied with. A wit petition



was filed seeking restoration of the appeal which was di snmissed by the High
Court on 25.3.2003. Awit petition No. 2151 of 2003 was filed with a prayer

to set aside/ quash the entire subsequent proceedings. The sane was

di snmi ssed by the High Court on 25.3.2003. The appel lants filed a review
petition which was nunbered as RA No. 3890 of 2003 on the ground that the

undue hardshi p aspect was not considered by the High Court. The sanme was

di sni ssed by the High Court on 25.3.2003. SL P(C ) No. 12435 of 2003 was

filed before this court against the said order of the H gh Court. The same was

di smi ssed on 28.7.2003. On 1.8.2003 the present Cvil Appeal was fil ed.

7. The factual scenario as noted above clearly goes to show that the
appel l ants adopted various dilatory nmethods and the present appeal is

not hi ng but an abuse of the process of |aw.

8. Learned counsel for the appellant subnitted that the case has not been
heard on nmerits, and the effect of Rule 16(a) of the Rules have not been
considered. It is also submitted that sone tinme may be granted to make the
deposi t. Both the pleas are w thout any substance. The question of
applicability of Rule 16(a) could have been gone into the appeal filed before
CEGAT. That stage has not arrived at. The CEGAT was only dealing with

the application to dispense with the requirenment of pre-deposit.

9. The conduct of the appellant disentitle themfromany relief.
Therefore this appeal is dismissed as there is no substance in the sane. There

shall be no order as to costs.
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