f %

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 731 COF 2014
(Arising out of S.L.P.(C) No. 20091 of 2013)

HANSABAI & ANR ... APPELLANT(S)
VERSUS
GOPAL & ORS. . .. RESPONDENT( S)
ORDER

The petitioners have filed this petition assailing the
Order dated 15.03. 2013 passed by the Madhya Pradesh High Court
in Msc. Appeal No.1949 of 2012 whereby the High Court had set
asi de the ex-parte decree on paynment of cost.

Leave granted.

Short facts giving rise to the present appeal are that
against an ex-parte decree, the judgnent-debtors filed an
application under Oder |IX Rule 13 of the Code of GCvi
Procedure ("CPC' for short) for setting aside the sane. The said
petition was dismssed for default by an Order dated 17.10.2006
After five years, an application was filed for restoration of
the said application which was disnmssed. Against the said
order, the judgnment-debtors preferred an appeal and the High
Court by the inmpugned Order had set aside the ex-parte decree
itself.

Respondents have been served and Vakalatnama on their
behal f has been filed by M. Kedar Nath Tri pathy. However, when
the matter is taken up he pleads no instructions and withdraws
fromthe case. This nmay be noted

Learned counsel for the appellants subnits that on appea
the best the High Court could have done was to restore the
application for restoration of the application filed for setting
asi de the ex-parte decree and could not have set aside the ex-
parte decree itself. He subnmits that it is against the refusa
of the restoration application that the appeal was filed and
there being no adjudication on nmerits as regards the validity of
the ex-parte decree, the Hi gh Court ought not to have set aside
the sane.

We find substance in the submission of |earned counsel for
the appellants. Accordingly, we set aside that portion of the
order of the High Court by which it had set aside the ex-
parte decree and restore the application filed by the judgnent-
debtors for restoration of the application which they have fil ed
for restoring the application under Order I X Rule 13 of the CPC

In the result, we allowthis appeal wth the aforesaid
directions.

There shall be no order as to costs.



( CHANDRAMAULI KR. PRASAD)

.......................... J.
(Pl NAKI CHANDRA GHOSE)
New Del hi ;
January 20, 2014
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RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).20091/2013

(From the judgenent and order dated 15/03/2013 in MA No.1949/2012 of The
H GH COURT OF M P AT | NDORE)

HANSABAI & ANR Petitioner(s)
VERSUS
GOPAL & ORS. Respondent ( s)

(Wth appln(s) for stay, exenption fromfiling OT. and prayer for interim
relief)

Date: 20/01/2014 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE CHANDRAMAULI KR. PRASAD
HON BLE MR, JUSTI CE Pl NAKI CHANDRA GHOSE
For Petitioner(s) M. N raj Sharnma, Adv.
For Respondent (s) M. Kedar Nath Tri pat hy, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.
The appeal is allowed in ternms of the signed order.
| (S. K Rakhej a) Court | (I'ndu Satija)
| Mast er | Assi stant Registrar

(Signed order is placed on the file)



